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INTRODUCTION 

The right to equality before the law and the protection of all persons against discrimi-

nation are fundamental provisions of international human rights law. The right to equality is 

central to the human rights system, both as an autonomous legal right and as a subsidiary 

right related to all other human rights which must be applied without discrimination. It 

should be stressed that “non-discrimination” does not have the same meaning as “equali-

ty”. However, these two terms are closely intertwined. In its formal meaning, the principle 

of equality requires that equal situations are treated equally and unequal situations differ-

ently; failure to do so will amount to discrimination unless there is an objective and rea-

sonable justification. The word “discrimination” normally imports the notion of difference 

and in law it generally refers to the different treatment of an individual or a group of indi-

viduals compared to others, which results in a disadvantage.
140

 

The discussion of equality is, in general, characterized by considerable conceptual 

and methodological confusion. This is no different in relation to the discussion of equality 

in the European legal context. Although there is agreement on the most elementary princi-

ples, in practice a wide range of approaches is often adopted by, for example, the Europe-

an Court of Justice and the European Court of Human Rights. All but three EU and EEA 

Members States have one or more constitutional provisions regarding equality. The three 

exceptions are Denmark, Norway and the United Kingdom. In some states the establish-

ment of equality dates several hundreds of years back like in France (1798). In other 

states the constitutional provisions on equality are of quite recent vintage. In many states 

the constitutional guarantees on equality are fully applicable in court by individual (e. g. 

Austria), but the legal status of the various provisions differs significantly from state to 

state. This affects also the extent of authoritative judicial interpretation of such provisions. 

Many states have a general equality provision under which citizens (sometimes others as 

well) are regarded as being “equal before the law”
141

 or “equal under the law”
142

. Some 

states, additionally or alternatively provide specifically for equal treatment to be accorded 

to men and women
143

. States, either in addition to or instead of these provisions, also pro-

vide for constitutional protection against “discrimination” or “different treatment”. Thus most 

states that have such provisions use the term “discrimination” to describe the prohibited 

treatment, whilst some
144

 use the term “different treatment” instead. Some states have a 
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“closed” system of grounds of prohibited discrimination
145

. Others
146

 have a more “open” 

system, where the grounds of non-discrimination are only listed approximately. This ap-

proach relates to the approach taken in the European Court of Human Rights, where a list 

of grounds is specified but ‘any other status’ is included as well. Some states prohibit dis-

crimination across the whole range of possible situations where it might arise. Other states 

(as does the European Court of Human Rights) restrict the prohibition of discrimination to 

situations where the discrimination is in some way related to other rights protected by the 

constitution
147

. In Hungary, the wording of the Constitution is similar, but the Constitutional 

Court extended the principle of equal treatment to any kind of right.
148

  

 

1. The Council of Europe and the application of the principle of equality and 

non-discrimination principle 

The development in the field of the Council of Europe is particularly marked by a dis-

cussion of whether the equality is the right or the criterion of the exercise of rights estab-

lished by the Convention. The original text of the Convention is based on the non-

discrimination provided by the Art. 14. In the year 2000, the text of the Protocol no. 12, 

which counts with the establishment of the equality as a fundamental human right, has 

been adopted. It entered into force on April 1
st

 2005. The practice of the Council of Europe 

is based on the requirement that public authorities shall treat the addresses of the human 

rights equal in the same situations and unequal in the dissimilar situations.
149

 The Art. No. 

14 of the Convention, which has the accessory character and is used mainly in connection 

with the exercise of other rights, played a major role till the entry of the Protocol No. 12 into 

the force. The case-law in the matters of the property right protection is a typical example. 

The Art. No. 14 of the Convention protects the individuals in a similar situation against dis-

crimination in the use of their rights established by the Convention and its Protocols. How-

ever, it considers the difference in the legal status of one of those persons to be discrimi-

natory only if it "has no objective and reasonable justification", if it does not follow a "legit-

imate aim" and unless there is a "reasonable relationship of proportionality" between the 

means used and the aim sought to be achieved.
150

 Any measure which compromises the 

guaranteed right must therefore meet the attributes of legality, legitimacy and proportionali-

ty. Therefore when using the measures that relate to the exercise of rights, the public au-

thorities cannot omit a group of addresses from their scope, just because the procedure of 

application of the measures would be difficult against this group. The case law does not 

consider such measures as tools that have a legitimate aim within the view of the Conven-

tion and it sees in them a breach of Art. 14 of the Convention.
151

 

The wording of Art. 1 of the Protocol no. 12 builds on the wording of Art. 14 of the 

Convention. Under its section 1 ”The enjoyment of any right set forth by law shall be se-

cured without discrimination on any ground such as sex, race, color, language, religion, 

political or other opinion, national or social origin, association with a national minority, 

property, birth or other status.” Under its section 2 “No one shall be discriminated against 
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by any public authority on any ground such as those mentioned in paragraph 1.” Additional 

scope of this right applies to the use of specific rights under national legislation and to the 

enjoyment of rights arising from the obligations of national public authorities. This guaran-

tee also applies to the use of discretion by public authorities and it applies also to any oth-

er acts or omissions of public authorities.
152

 

Under the Article 3 of the Recommendation CM/Rec (2007)7 of the Committee of 

Ministers to member states on good administration “shall the Public authorities act in ac-

cordance with the principle of equality. They shall treat private persons who are in the 

same situation in the same way. They shall not discriminate between private persons on 

grounds such as sex, ethnic origin, religious belief or other conviction. Any difference in 

treatment shall be objectively justified.” The case-law and the jurisprudence connect the 

application of this principle with the principle of legitimate expectations, which is, however, 

more specific. The link is given by the fact that a breach of the principle of legitimate ex-

pectations consequently results into the breach of the principle of equality. The principle of 

equality applies always in specific circumstances. It cannot be successfully invoked by 

pointing to the differences between the previous and the new legislation. It cannot even 

condone an illegal activity. The prohibition of discrimination is closely linked to the principle 

of equality, but it is more specific. Discrimination always leads to a violation of equality, but 

for specific reasons calculated in the law. The action of administrative authorities on the 

basis of these reasons constitutes discrimination.
153

 

 

2. The principle of equality in Slovakia 

The principle of equality is in general and also in theory defined as the right of indi-

viduals to be treated the same in the same cases (formal approach) and to be treated dif-

ferently in different cases (substantive approach).
154

 All provisions of the Constitution of 

the Slovak Republic (hereinafter "Constitution") on equality should be seen, interpreted 

and applied in organic bond, which is especially true of those provisions of the Constitu-

tion, which are formulated in a general form (Art. 12. (1), first sentence
155

, Art. 12 (2)
156

 

and Art. 13 (3)
157

 of the Constitution), since they represent a fundamental starting point of 

applying the principle of equality in a particular case, respectively in a particular situation. 

The Art. 12 (1) first sentence, of the Constitution gives the expression to the constitutional 

principle of equality in its most general form, which guarantees the equality in its natural 

concept, that means that people are born equal and are equal in terms of their physical 

existence. However, such a general concept of the equality requires the concretization for 

each group of persons, for specific legal cases and for legal situations. The Art. 12 (2) of 

the Constitution is the general rule of equality, which represents the general concretization 

of the first sentence of Art. 12 (1) of the Constitution, because it moves the natural concept 

of equality to the legal one.  

This provision of the Constitution provides the general protection against discrimina-

tion and in its essence it expresses the equality of all people before the law. The Art. 12 (1) 

first sentence of the Constitution cannot be interpreted and applied in isolation, that means 
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without the least connection with Art. 12 (2) of the Constitution, which is the general ex-

pression of a specific legal prohibition to all the public authorities (prohibition of discrimina-

tion - Art. 12. (2) second sentence of the Constitution). 

In general the Article 13 (3) of the Constitution reflects the requirement (principle) of 

equality as one of the key material condition of limitation of all fundamental rights and 

freedoms. In examining the question whether in a particular case (situation) related to the 

enforcement of fundamental rights or freedoms the constitutional principle of equality be-

fore the law has been violated, the fact whether the command of Art. 13 (3) of the Consti-

tution, under which “Legal restrictions of fundamental rights and freedoms shall be applied 

equally in all cases fulfilling the specified conditions”, has been respected, must be con-

sidered first of all.
158

  

This constitutional norm bounds the legislator to respect it when adopting a certain 

law and it further bounds all the public administration entities, in the context of their deci-

sions, respectively in the context of their application practice. The public authorities are 

therefore bound to act consistently in accordance with this norm. Therefore, the law may 

contain only those limitations which apply equally to all individual (specific) cases, which 

are of the same species.
159

 

The Slovak case-law understands the Equality of citizens before the law as an ab-

stract category, but it always counts it to a particular legal norm. The courts consider the 

equality before the law in the ratio of different subjects. Modern Constitutions understand 

equality in relative sense. The Constitutions therefore require the removal of unjustified dif-

ferences. Even the sovereignty of the state does not create the possibility for the state to 

use the arbitrary measures against individuals. While the State may in certain cases pro-

vide specific criteria of equality, but they must be justified by rational and objective rea-

sons. In order to maintain its functions, the State may grant a group of persons less favor-

ably than another group. However, it must not proceed arbitrarily, but it must justify such a 

procedure as a social necessity.
160

 However, this approach is unsustainable in the area of 

punishment and sanctioning. The rule of law does not accept the fact that one group of 

persons charged would become less favored compared to another group of persons 

charged.
161

 The relation of the principle of equality and the principle of legitimate expecta-

tions manifests itself in this respect. In the view of the current legislation and also in the 

view of its previous conduct the future actions of administrative authority must be predicta-

ble. If public authorities within the administrative practice comply with this rule, a difference 

within the actions of administrative authorities without rational justification should not oc-

cur. 

The Slovak legislation of the Administrative Code expresses this rule in Art. 3 (5). 

Under this provision: “The administrative authorities shall ensure that, in deciding on the 

merits of identical or similar the cases unjustified differences would not arise." This rule al-

so sets forth an obligation to the continuity of administrative practice. However, if some of 

the grounds for the decision changes, the continuity of the administrative practice cannot 

be invoked.
162

 Therefore, it's a clear violation of the principle of substantive equality and 

legitimate expectations of subjects of the law, if the first administrative authority permits 

and qualifies an activity of a legal person to be lawful, and then another administrative au-

thority evaluates the same activity as a violation of the law and imposes a fine for it.
163
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CONCLUSIONS 

With the application of the principle of legal certainty in the rule of law the requirement 

of "general validity, durability, stability, rationality and fair content of legal norms" is linked. 

When the legislation can be interpreted in two different ways, while the first interpretation 

is consistent with the Constitution of the Slovak Republic and the second one is incon-

sistent with it, there is no constitutional reason for the cancellation of such legal norms. All 

the public authorities are bound by the Constitution of the Slovak Republic with the obliga-

tion to apply the legislation in accordance with the Constitution of the Slovak Republic and 

to protect the constitutionally established principle of equality.
164

 The obligation of equality 

represents the general commitment of the state authorities to the meaning and to the es-

sence of the legislation.  
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