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ETnyeckun acnektu B KOHUuenuusita Ha Tanec 3a cBeTa U YoBekKa

aBTop: BecenuvH MpbumaHos
Hay4yeH pbkoBoauTen: npod. a-p 1. Jayes

Thales’ conceptionfor the world and the man. Ethical aspects. : Thales of Miletus(620 bce-
540bce)was the founder of the school of natural philosophy. He was interested in almost all areas of
knowledge-philosophy, history, engineeringq and politics. Thales was highly esteemed in ancient times,
Diogenes Laertius cited Thales’ works, and purporting to be from Anaximenes to Pythagoras.

Key words: Milesian school, arche, natural substance, character of the society

MpUHOCHT Ha Hal-paHHMTE mucnuTenn Ha [peBHa Mbpums € cBbp3aH C HOBaTOPCKUS
nogxond, KOUTo Te Hanarat npu pasrnexanaHe Ha ABneHudaTa OT cBeTa. HOBaTOpCTBO pasGMpaHo B
CMUCDBIIa Ha M3HaYanHOCT Ha Hay4yHaTta Tpaauuunsa, He ToNKoBa nopagn nuncarta Ha npeaxoxgaia
6asa 3a cpaBHeHWe, a Mopagu OpUrVHanMHWTE uaeun, OO0 KOUTO HaTypdwunocodpuTe pocturat.
Manko ca KOHKpeTHWTE (parMeHTU OT TeXHW MNPOU3BEAEHWs,, AOCTUrHaANM A0 Hac, KOWUTO C
TemMaTukaTa Cu KacadaT nNpaBoTO U NoNUTUKaTa. MHTepECVITe Ha y4eHu KaTo Tanec, AHaKcmmaH,m:p,
AHaKCUMEH 1” I'I|/|Tarop ca 6unu nsHavanHo OpPUEHTUPaHN KbM n3y4aBaHe Ha MaTepuanHua CBAT.
C'bLLI,eCTByBaT obave peaouua TexHU CeHTeHUUn, KOUTO Hay4dYaBame npepaskasaHn OT TexHU
nocnegosarenun, B KOUTO ACHO M OTHET/NINBO MpPO3upa WHTEPeCHbT Ha ydYeHuTe OT MwuneTtckaTa
LLIKONa KbM eTUKaTa n I'Ip06ﬂ8MI/ITe Ha npaBoToO U O6U.leCTBOTO.

Mopagn 3HaTHMA Npou3xod Ha MOBEYEeTO OT TAX YeCcTO MM Ce e Hanarano ga
yyacTtBaT Mnpsiko B Jenata Ha cBouTe rpagoBe. Tanec Hanpumep, KakTo paskassa
Jlaepuwmii: ,u36pan ga ce oTTernu oT AbpXaBHWUTE Aena’, 3a Aa ce 3aeme C u3crneapaHe Ha
npupogarta. HeroBmaT CbBPEMEHHUK W MNpusATen, BUAHWUAT aTuMHCKM pedopmatop U
AbpxasHuk ConoH npeanoyen obpaTtHus NbT, NpKU BCe TOBa M ABamaTta bunu TutynyeaHun
KaTo MbApeun, YacT OT 3HaMeHuTaTa cegmopka, CTpaHCcTBalla Nno Lenus nosHaTt Toraea
CBSIT Aa paswmpsaBa BAUAHWETO Ha rpbLKaTa KynTypHa Tpaguums, a u aa ycBosBa 3HaHUS
M ONUT OT CbCeAHM KynTypu. 3a BaxHaTa MexamHHa ponsd Ha MwunetckaTta Likona, u B
LANOCT 3a NpPUHOCa Ha MOHWNCKUTE rpafoBe 3a (POPMUPAHETO Ha u3HavanHata Hayka,
ceugeTencTaa akTbT, Ye Tanec e ¢ PUHUKUIACKKM Npouaxod, MNnaToH CcbLo NoTBbpPXAaBa
ToBa. TO3M hakT nokasBa BEPOSATHWUS NPEXOAEH CEerMeHT, Ype3 KOMTO MHOro no-crapaTta
ernneTcka KynTypHO-penurMosHa Tpaguuma Ha Ernetr e wvmana Bb3MOXHOCT Aa
Bb3AeicTBa u Aa 6bae ycBosBaHa B envHckaTa Tpagauums.

3a Tanec Bcuyku Guorpacpm paskassaTt, KaTo 3a MbPBU MUCAMTEN OT HOB TwM,
oTAaneyeH OT MUTOMOrMATa W PEnUIrMo3HUTE MUCTEPMU OO CTeneH AocTaTbyHa, 3a Aa
Aafe MSACTO B CEeHTeHUMUTE CM Ha COBCTBEHOTO CM nmpo3peHue 3a cseta. OT MankoTo
OCTaHano OT Hero, Kacaello eTU4Yeckute My MpeacTaBu 3a 4oBeka U 0bLLecTBeHUTe
HpaBW, MHTepec NpeAcTaBnsiBa CBoeobpa3HaTa aHkeTa npeacTaBeHa oT [noreH Jlaepumi,
B KOATO Ce OTKpOsiBaT OTYETNIMBO Bb3rNeauMTe My 3a OTHOLIEeHMATa Mexay xopaTta B
0o6LecTBOTO 1 3a NpeAcTaBaTa My 3a YoBeka. ETMYHUTE NpuHLMNM ChabpXKally ce B Te3n
CeHTeHUMn BMBaT M3BNeYeHN OT YoBellkaTa CbLHOCT. Te He ca HamnoXeHu OTBBbH KaTo
HOPMaTUBHO-PENUrMo3eH MoAen, a ca pesynTaTtbT OT WHTENeKTyanHo ycunwve,
CbCTaBMABALLO BriexaaHe B NcMxonornyeckata CbLUHOCT Ha YoBeka. Taka popmynupaHu
BBLMPOCHUTE €TUYHW NPUHUMNKM BuBaT M3NON3BaHU OT Tanec kato OCHOBa 3a Cb3faBaHe
Ha No3nTMBHO-NpaBeH mogen. BrnexgaHeTo BBLB BbTPELUHO-NCUXOMOrMYECcKUs CBAT Ha
YoBEKa e HOBAaTOPCKM MOAXOA 3a reHepvpaHe Ha npaBHa eTuka, Ha poHa Ha Tpaauuuata
oT MeconoTamuss 3a €A4HOMMYHO CUMIOBO HamnaraHe Ha MpaBoTO KaTo AbpXKaBHO
dopmupaly, akTop.

3apoyHaTa aHkeTa Ha Jlaepumin Ha eTudeckuTe nNpeacTaBu Ha Tanec 3anoysa C
ngesTa 3a nosHaHvue Ha NpoCTPaHCTBOTO BbTPE B HYOBEK: ,HaW-TPyAHO e Aa nosHaelw cebe
CW..., NEeCcHO e Aa AaBall CbBeTU Apyrumy”. Taka OpMeHTUpPaHO Hay4YHOTO ycunve oTkpusa
B MHAMBMAyanHata eTvka 1 Mopan OCHOBaHMETO 3a Bb3AENCTBME BbPXY BBLHLUHUA CBAT.

-7-
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Cnopeg T03# Mogen HaykaTa uma CMUCBIT akO € HacoyeHa KbM NoCTUraHe Ha dageH
pesynTaT camMo ako TON e eTUYEeCKN CbOTBETCTBALY, Ha U3HavanHuTe npeacrasmn 3a 4obpo.
YposneTeBopeHve e ,fa NnocTUrHew uenTta cu’. HaTtpynBaHeTo Ha OnuUT U 3HaHWe cnopeq
Tanec HemuHyemoO Le [oBede YycunuaTa Ha YoBeK A0 KayeCTBeHa MpoMmsiHa B
obLecTBeHaTa cpefia Ypes npasoTo, TOBA € UNIOCTPUPAHO Ypes BbMpoca, Koe narnexaa
HEBB3MOXHO — ,CTapeLl, TupaH”.

MpesTa 3a paumoHanHoCT M e(PeKTUBHOCT Ha MOSIMCHOTO ynpaBreHne ce Cbabpxa
B MOTeHUMana nopoAeH OT KOHKypeHTHaTa BpaxaebHa cpepa, B KOATO NOMAUCHT OT
BpemeTo Ha Tanec cbliecTByBa. 3agaBaiiku U OTroBapsiiku Ha BbNpoca Kak HewwacTmeTo
€ Nno- NecHO 3a MoHacsHe - ,koraTo YoBeK BWAK, Ye BparoBeTe My ca Nno-3ne oT Hero” Ton
MMa 3a uen Aa u3pasu, He efleMEeHTapHOTO yAOBNETBOPEHNE OT HacTosilwmTe nobeaw, a
Nno-CKOpO CTpeMexa KbM e(EeKTUBHOCT M KayecTBO Ha OOLIEeCTBEHUTE OTHOLIEHUs B
KOHKYPEHTHM yCroBus.

Han-sHauuma e nocnegHata 4acT OT aHkeTata Ha Tanec u T8 yAWBUTENHO
HanoMHS Ha yHUBepcanHusa npaseH NpuHUMn Ha KaHT 3a: ,cBob6ogaTa Ha M3bop Ha BCekM
4YOBEK MOXe Aa CbllecTByBa CbBMECTHO CbC cBOGoAaTa Ha BCeku Apyr unum [llocTbnean
BBHLLHO Taka, Ye cBogHaTa ynotpeba Ha TBos n36op Aa MOXe Aa CbLeCTBYBa CbBMECTHO
cbc cBobofaTa Ha BCekM YoBek CbobpasHo eauH BceobLly 3akoH”. ETO kak To 3By4M nmpu
Tanec: ,Kak 6buxme xuBenu Han-gobpe, Han-cnpaBeannBo? - AKO caMu He BbpLUMM TOBA,
KOeTo ocbxaame y apyrute”. dunocodcko-npaBeH NOCTynaT ¢ KOPEeHU B Tpaguuusita u
06u4anHOTO npaBo, WNMGOBaH OO0 CbBPEMEHEH M3pa3, KOUTO HakuBsIBA 4pe3 Tanec
2500 rognHn po npeoTkpmBaHeTo My OT KaHT 3a npaBoTo.

OnpepensH kaTo ,3akoHodaTten Ha CBOSA rpad” YoBeKbT Aarn ToBa onpeaerneHve 3a
cnpaBeanMBoOCT CbBceM pa3bupaemMo CbymsiBa Aa YCTOM Ha M3NUTaHuWATa Ha
MOMUTUYECKNS XMBOT, Ha M3KYLLEHMSATA Ha BNacTTa, Ha BBLHLWHWTE CW Bparose, 3a Aa
NMOMOrHe C MbAPOCTTa CU Ha cBOSI nonuc. NocnoBuYHO e ymeHneTo Ha Tanec ga pelasa
BBbHLUHOMONUTUYECKNTE NpobnemMn Ha MuneT BbB BpemeHa, Korato n3bopbT Ha CbIO3HMK
UnuM Bpar BbB BbHLIHATA MONWTUKA Ha TakbB rpaHudeH rpag e 6un oT cbaboBHO
3HayeHue. [TbpBMA cnyyai, KOMTO paskpvBa eTUYHMTE MNpUHUMNM Ha dwunocoda e
CBbp3aH C WHXeHepHUTe My ymeHus. Apuctoten B ,llonutuka” paskasBa kak Tanec
CbTPYAHMYM Ha apmusita Ha nuauickns uap Kpes ga npemuHe 6e3npobnemMHo peka
Xanuc, OTKMNOHsABaWKN TeYyeHWeTo W, 3a Aa u3Bfneye usroga oT ToBa. BTopuart onucaH
MOMEHT € OTHOBO BbB Bpb3Ka C nopegHata BOMHa Mexay nuaunum u nepcu. dunocodsbT
oTKasan AeMOHCTPATUBHO Ha Ccbluusi To3n Kpes ycnyrute cu, npo3vpaiiku BeposiTHOCTTa
Jlngna pa 3arybm TOo3M MbT BoWHaTa oT 546 r np. xp. cpewy lMepcua Ha Kup. 3aToBa
KoraTo MepcuiLMTe Npessenu uana rpblka MoHna Te npossunu sBuanMo 6narocknoHHo
oTHoweHne cnpamo Mwunet. 3acnyrata 3a Tasu fobpoHamepeHOCT uManu eauHCTBEHO
nonuTUYecknTe yMeHuss Ha Tanec ga ce nasupa Mexay onacHoCTUTe, Taka 4ye da ce
n3bepe No-MankoTo 3r0.

Kak moxe na 6bae onpedeneHo ToBa NOMTUYECKO NOBEAEHWUE, MHOTO HAMOMHSLLO
Ha npeanucaHuaTa Ha Makunaeenu oT ,Bnagetena’? [danu HAMa ga crpewwum, ako
npubbp3aHo ro xapaktepuampame, Kato Aobpe mos3HaTtaTa HM OT UCTOpuMATa Ha Halwiata
ObpXaBa ,rpbLka xuTpocT’? [anu He e HenocneaoBaTeNHOCT U U3BNUYaHE Ha BPEMEHHU
M3rogn oT Cbtko3a CbC CUNHUS Ha aAeHA? CTpyBa My ce obadve, Yye ToBa ca OeNcTBuSA
NPOAMKTYBaHN OT SICHO W TOYHO NpeLeHsBaHe Ha CUNUTe U Bb3MOXHOCTUTE, 3a Aa MOXe
[a ce yCToM Ha BpbxuTallara CTuxus.

MogobHO Ha MHOro ApyrM OT Te3n paHHM mucnutenu Ha [peBHa [bpuus,
nuTepaTypHUTe NpeyBennyeHns CbluecTBeHO A0 oboraTasat obpasuTe Ha Tesn JaneyHu
xopa. PakT e 0baye, TaM KbAETO UCTOPUYECKUTE M3BOPMU 3a TAX Ca NOTBBLPAEHMW OT [BE
MecTa Ouorpacdumnte MM NpeaoCTaBAT CManBallo WHTEPECHW CtoxeTwu. [eicTBUTenHo
cbabaTta e 6narocknoHHa KbM TAX W NOTBbpPXAABA MAEUTE WU NPUHUMNUTE Ha Tesun
MUCTIUTENMN.

-8-
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VHXeHepHUTEe XMAPOTEXHUYECKN YMEHMA Ha Tanec ca CbC CUIypHOCT B OCHOBaTa
Ha npegcTaBaTa My 3a BOoAaTa, KaTO apxe WIn M3BEYeH, HayarneH enemeHT, OT KOWTO e
Bb3HMKHANO BCUYKO BbLbB BCerneHaTta. [JopasBuBaiku Tasu uaes B CBOsTa MpakTudecka
nonuMTuUYecka LEenHOCT TOW ycnsiBa Aa peanuaupa MNofuTUMKa Ha KaHanuaupaHe Ha
)KenaHMeTo Ha BBbHLUHUS arpecop, HacoyBanmku ro B usrogHa 3a Munet nocoka. Tanec
CbyMsiBa Aa BNpMMYM NpeaMmcTBaTa Ha Tasu OTKINOHeHa cuna B cBos nonsa. ObpaTHo Ha
TOBA, KOraTo € HY)XXHO MPOTUBOCTOEHE, UMM HanpaBo OUPEKTEH OTKa3, NPOAWKTYBaH OT
apyra, no-ronsgiMa onacHocT Ton u3bupa ga HamnycHe onacHuTe BOAM Ha Te3n ABe pekw,
3aLloTO CTUXMATA UM CbC CUIYPHOCT 61 ro TnacHana B HEMOCWUITHO U narybHo yctue. Ton
KaTeropuyHo m3bupa un B ABarta crny4vas no-6esonacHua 6psar Ha ovyeBuaHUSA nobeguten B
KOH(nMkTa. HaMa ropgocT, HAMa npeaBapuTENIHO 3asiBEHa HauuMoHanHa cTpaTterns, Ho
TOBa, koeTo Tanec u3BolBa B KpaiiHa CMeTKka € Bb3MOXHO HaW-4obpoTo 3a rpaga my B
Te3n cypoBu ycnosusi. OTnpallanku ropumB nornen KbM MUcTopusita cu, ocobeHo npwu
cpewmTe Hu ¢ rbpunTe npe3 CpeaHOBEKOBMETO, a U Npe3 BovHMTE OoT XX BEK Ce OKa3Ba,
Ye YecTo JOopM M KoraTto cMe Bunu o4eBUAHO NO-CUMHK OT TAX, (KaKTo € BuNo No BpeMETo
Ha uap CumeoH Benuku, nnu npu uap KanosH, a 3awo He 1 npe3 Mexaycblo3HnyeckaTa
BOWHA) HMe cMme rybunu uHuumaTMeaTa, a B NOCNeACcTBUE CMe KaTacTpodupanu TEXKO.
ToBa ce e cnyyBano nopagy HeyMeHWeTO Aa MpPO3peM, KakTo TsAXHaTa TpagauuMoHHa
BOEHHa cTpaTerus - Aa npeacraBsaTt cebe cu 3a cnabu u yassumn, Taka CbLLo U YMeHnsTa
UM Oa KaHanusupaTt CTUXuUAHATa eHeprusi Ha NPOTMBHMKA MO HauyuMH, N0 KOWTO 6K um
no3Bonun Aa s o6bpHaT NECHO B CBOS NOS3a, ako He BefHara, To Marnko crneg npuBuMaHO
nobepHarta 3a BparoBeTe MM BOWViHA.

OcBeH BCUYKO KasaHo Ao TyK 3a Tanec kato mucnuTten WUHTEepecC npeactasngasa €gHo OT
OCTaHalnuTte OT Hero nmucma Ao ConoH. B Hero moxem Aa OTKpueM npuroxeHn Ha pero
eTu4ecknTe My n npUHUUNHU pa36mpaHMﬂ 3a no6p0/:leTen, APUNOXeHU KbM NpuAaTen B HyXAaa.
Tosa nucmo o ConoH usuano o6e3cMUcns eBeHTyanHuTe ynpeuu, Kouto Guxa Mornu aa ce
NnopoasiT OT FOPHUA NMPUMEP 3a HEMOCNEAOBATENHOCT U GE3NPUHLMMHOCT HA HEropaTa eTuka: ,AKO
HanycHeLll ATVIHa, CTpyBa Mu ce, 4ye Hal7l-y,Cl,06HO e e a ce 3acenuul B MuneT-BallaTa aTMHCKa
KOJTOHUA. TyK He Te rpo3n HUKakea 6e,qa. W ako Te 6e3nokoun TOBa, 4Ye N Hue, MmuneTunuTe cMe noa
BNacTTa Ha TMPaH-3alloTO TU Mpasu BCUYKW AECMOoTW, - AaHO Te YCnokou (akTbT, Ye e
XuBeew cpeq Hac, TBouTe npuatenu”. TupaHuyHata BnacT € OTpeyeHa, Tpaguuusita Ha
nobpopeTtenTta Hamupa ornopa u eHeprusi B npuobLiaBaHeTo kbM obuiaTa 6baella uen ceeTbT Aa
Ce NpoMeHAa KbM I'IO-,CI,OﬁpO ypes3 egnHeHne Ha MmopanHuTe n eTU4YHU LeHHOCTU.
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MCTOpVI‘-IeCKO pa3BuTUE Ha TeopunTe 3a AaHbBKa

aBtop: EnnHa MapuHoBa
Hay4yeH pbkoBoauTen: npod. a-p J1. Jayes

Historical development of taxation theories: The article examines how the tax idea develops in
historical aspect by taking into consideration the historical, social, political and ideological characteristics of
the respective epoch.

Key words: tax, equality, victim, benefit principle, ability to pay, freedom, solidarity, liberal state,
social state

MpenctaBute Ha xopaTa ca Jflokanu3vpaHu BbB BPEMETO W MNPOCTPaHCTBOTO,
obarpeHn ca oT Bb3npueTuTe OOLLECTBEHM LLEHHOCTH, @ TeopunTe Hen3bexHo oTpassaBar
KOHKPETHUTE WUCTOPMYECKW, COUManHM WM Mnonutuyeckn ocobeHocTn Ha obLecTBOTO, B
KoeTo ce paxgaT. Taka u pasbupaHusTa 3a [aHbka KaTo couumanHo siBNeHue ca
NCTOPUYECKN N KYNTypHO OBYCrnoBeHMW, pa3BuBaT ce 3aeHo C pa3bupaHuaTa 3a obLwoTo
Onaro kaTo kaTeropusi, 3a HauMHUTE W cpeacTBaTa 3a HEroBoTo nocturaHe. B
CbOTBETCTBME C TOBa pas3fNMYHMUTE €EMNOXM [OaBaT pasfvMyeH OTroBOp Ha BbMpoca 3a
naeanHuTe, NPaBuUiHK U OTTYK CNpaBea IMBY OaHBbYHU 3a4bIDKEHUS.

Bbnpekn 4ye HanosuTe ca HemM3MeHHa 4acT OT 06LWecTBeHMs pen OT ApeBHOCTTa
Hacam, OWUCKycusTa 3a TsAXHaTa CbLUHOCT M OMpaBOaHOCT € efBa HSKONKOBEKOBHA U
[atvMpa oT BPEMETO Ha paHHua abcontoTu3bM. ToBa [0 ronsiMa CTeneH ce AbIMKU Ha
CUHKPETUYHOTO pa3bupaHe 3a cBeTa, XapakTepHO 3a NpeaMOAEpHUst CBAT, cnopes KoeTo
nogpenbata Ha cBeTa € CaMOOYEBWAHOCT, Tpaauuusi, KOSTO He ce AMCKYTUpa, a ce
npvema. B npegmopepHoTo pasbupaHe cnpaBeanvBo € TOBa, KOETO MoYMBa Ha
TpaguumaTa. MopaepHoOCTTa, KaTO MpeoueHKa Ha LUEeHHOCTUTE Ha TpaguuMOHHOTO
0o6LWEeCTBO U pauMOHanHO NO3HaBaTENIHO OTHOLUEHWE KbM CBETa, MOCTaBsi MO KPUTUYEH
Ha4YMH BbNPOCUTE 3a NErMTMMHOTO ¥ crnpaBeanuBoTo. B Tasn nepcnekTvBa 3anoysaT ga
Ce TbPCAT CbLUHOCTTA, OCHOBaHWUATA U rPaHMLNTE Ha NYGNUYHUTE 3a4bIDKEHMS.

Owe Toma AkBuHCKM B cBosita Cyma Ha Teonorusita pasrnexga npobnema 3sa
OaHbYyHOTO obnaraHe nog 3arnaeneTo: ,Moxe nu ga nma rpabex 6e3 rpsx”, KboeTo couu,
Ye KoraTo BRageTensaT M3UCKBa OT MNOAYMHEHUTE CU TOBA, KOETO CbOTBETCTBA Ha
cnpaBeanuBocCTTa C ornea Ha obwoTto 6naro, Torasa, 4OPY Aa € Hanuue U3non3BaHe Ha
cuna, ToBa He e rpabex. ' MakuaBenu CblUO NpuU3HaBa ,MpPaBo” Ha BrageTens 3a
HanaraHe Ha AaHbuM, TOraBa KoraTo MOCTbMNEHMATa OT COOCTBEHOTO My MMYLLECTBO He
ca [0CTaTbYHW 3a NOKPUBAHE Ha NyBNMYHUTE pasxoau. 2 BLNpoCchT JoKbAE ce NpocTupa
TOBa rocnogapcko npaBo Oun npeameT Ha guckycun. B Tasm Bpb3ka kamepanucTbT
[otno6 doH KOctn (1705-1771) B cBOA TPyA ,Cuctema Ha unHaHcute” (1766r.) nsdposisa
nopeauua oT MPUHUMNM Ha obrnaraHeTo - daHbuuTe He TpsibBano ga 6baaT TBbpAE
BWCOKW, HWUTO MO OTHOLUEHME Ha WMYLLECTBOTO, HUTO MO OTHOLIEHWE Ha 3aHasaTa;
Tps6Bano Aa 6baaT paBHOMEPHW U CMpaBeAnuvBM, Aa CbOTBETCTBAT Ha npupogata Ha
ObpxaBaTa; fa 6baaT Taka opopMeHU, Ye 3a 3a4bIPKEHUSA [a € Bb3MOXHO Haii-neko Aa
r 3annaru.

Mpoesita 3a NnepuMoaMyHO M MOCTOSIHHO AaHbYHO obraraHe NbpBOHaYanHoO He ce
Bb3npuemarnia oT MHO3MHCTBOTO TeOpeTuuM, BbMpekM 4e duckanHata npaktuka ouna
pasnuyHa. Taka dpeHckuatr dunocod Xav bopeH /1530-1596/ onpepensa cepem
NPUXOAOU3TOYHMKA 3a [ObpXaBaTa - [AOMEHUTE, BOEHHaTa nnaAYka, nogapbuuTe,
KOHTpUOyLUMUTE, ObpXaBHaTa TbProBusi, MUTaTa M Ha MOCNeAHO MSACTO AaHbUUTe, KaTo
nocnegHuTe TpsAbeano ga 6boaT HanaraHM camo B Criydal Ye TOpHUTE M3TOYHMLU He

! Homburg, S., Allgemeine Steuerlehre, Munchen, 2007, S. 30.
2 Schmolders, G., Aligemeine Steuerlehre, Berlin, 1980, S. 38.
% Nak Tam, S. 39.
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6UNM AOCTATbYHM 3@ MOKpUBAHE Ha pasxoauTe. * MOCTENEHHO U Ha TEOPETUYHO HUBO Ce
YTBBbPAMIO pa3bupaHeTo 3a AaHbKa KaTo MOCTOSIHEH (PUHAHCOB M3TOYHMK. [10 BpemMeTo Ha
abconioTMamMa akumMsbT Oun pasrnexgaH KaTto CbBbplueHus AaHbk. CmsATano ce, 4e
JaHbUMTE BbpXy MOTPEBMEHUETO Ca Hail - CnpaBednuBM °, 3alloTo ca ALIDKUMUA M OT
OHe3un noTpebutenu, KOUTo ca ocBo6OAEHN OT NPSKO AaHBYHO obnaraHe (apucTokpaTuTe
N OyXOBHWLMTE) N TOBA AaBario Bb3MOXHOCT Aa Cce NOCTUrHe BCEOBLLHOCT Ha AaHbYHOTO
obnaraHe.

HoBoTO BpeMe oTxBbpns nMepapxmute Ha CpegHOBEKOBHOTO OOLLECTBO M MocTass
No HOB HAYMH YOBEKa B COLMYyMa - Npu3HaBa HeropaTa aBTOHOMHOCT, KOSITO Kpuctanuaupa
B €CTEeCTBEHW, YHMBEpPCAlnHW npaBa MU cBOOOAW Ha YoBeka W rpaxgaHuHa. lNosBarta Ha
YYEHMETO 3a CTECTBEHOTO MPaBO NOBMMsSBA pa3bupaHeTo Ha NyGNUYHUTE 3a4bIMKEHUS.
PopeHn paBHM no JOCTOMHCTBO, NMpaBa U csBoboau, 3a xopata Ha HoBoTo Bpeme craBa
pa3bupaemMo 1 ecTeCTBEHO [a y4acTBaT HapaBHO B NONUTUYECKUTE AeNna v Aa ce nonssat
oT obuwecTBeHute 6Gnara. ,Cb3HaHUETO, Ye ObpkKaBaTa CblUEeCTBYBa, 3a [a Cb3faBa
YyCrnoBus 3a fIM4HO Gnarononyyne Ha BCeku MHAMBUA € BCceobLo AOCTosiHME Ha enoxara;
Taka [xepbMu BeHTbM 00sACHSIBa CbLUHOCTTa Ha AbpXaBaTa KaTo OCbLLECTBABaHE Ha
Hal-ronsIMOTO Bb3MOXHO LLAcTMe 3a Hal—TorneMusi Bb3MOXeH Gpoi rpaxaaHu, nopaau
KOETO ca HeoOXOAMMM KOHCTUTYUUW WU IOpUAMYECKU KoaudMKaLMK, KOUTO AOCTaBAT Ha
rpaxgaHuTe pleasure. "® CblieBpeMEHHO HarnosuTe 3anouBaT Aa Ce pasrnexgat He
NpPOCTO KaTo OHOBa, KOETO MO NPaBo ce Ab/MKM Ha BnageTens, a kaTto cBoeobpasHa LeHa,
KOATO rpagaHWHbBbT credBa Aa 3annatv 3a NPeaoCTaBeHUTe My OT NyGnuYHW ycnyrm m
6nara. MpaXAaHUHBT 3aeMan Mo TO3M HAYMH paBHa NO3ULMSI CPSIMO AbpkaBaTta’, a
OTHOLLEHUsITA NoMexay MM ce onpegensnu oT npuHumna do ut des. Moa BnusHWe Ha
YYEHMETO 3a €eCTeCTBEHOTO NpaBO Ce YTBbPAMIN MAeuTe 3a pPaBHOMOCTABEHOCT Ha
nuuaTta n BCEOOLHOCT Ha AaHbYHOTO obnaraHe KaTo KOHTPanyHKT Ha MHOrobponHute
NPUBUMNErMM Ha apuCTOKpaumaTa W LUbPKOBHUSA KIWMP, KOWUTO AaHbUMTE BbPXY
notpebneHneTo camo [JOHskbAe Tywupanu. B To3um ayx e dopmynupoBkata Ha
®PpeHCKOTO HaumoHanHo cbbpaHue ot 1789r. - ,gaHbunMTe ca obwa OTrOBOPHOCT Ha
rpaxgaHuTe M LeHa 3a npegumcTBaTa, KOMTO UM npegocTaBs obwecTBoTo”. Mogo6HM
Bb3rneauM oTkpuBame B yyeHusiTa Ha [pouuin, Xobc u lMydeHmopd, kato 3a TAXHO
0606LeHne e Bb3NPMETO Ha3BaHWETO ,Teopus 3a ekBuBaneHta”. B uUeHTbpa Ha Tasu
Teopuss cToM nNpuHUMNBT Ha non3ata (benefit principle) cbrmacHo, KonTo
pasnpefeneHneTo Ha gaHbyHaTa TexecT TpsioBa Aa cregsa Monante, KOUTO KOHKPETHO
ce u3BnM4YaT OT noTpebneHneTo Ha nybnuyHo pocTtaBAHuTe Onara. Ha ocHoBata Ha
€KBVBaneHTHaTa Teopus ce pas3Buv MHOroOporHu yyeHus. MonynsipHa B Ta3u Bpb3ka
CTaBa Taka HapeyeHaTta ,ocuryputenHa Teopus”. CbrnacHo Hes OaHbKLT ce pasbupan
KaTo 3acTpaxoBaTefiHa BHOCKa OT CTpaHa Ha rpaxxaaHuTe B Monsa Ha ObpxaBaTa Cc orneg
3awmTata Ha XuBOTa (NWYHUTE AaHbuM) M 3awmTata Ha MMYLLEeCTBOTO (peanHute
[aHbun), a camaTta AbpaBa ce cxBallana kato ,00LecTBO Ha B3aMMHO 3acTpaxoBaHe”
Ha rpaxaaHuTe. CnpaBegnuBaTa LeHa, KOSTO rpaxaaHuTe crneasBa da nnatsaT kaTo
3acTpaxoBaTtenHa npemus, 6una onpegensHa No ABa HayuHa: Ha 6asa pasxoauTe Ha
ObpXaBaTa 3a OCbLUECTBSABAHE Ha 3aluMTHATa W PYHKUMA unu Ha 6asa nonsurte, KOMTO
umMan OTAENHUAT rpaxaaHuH OT ObpXXaBHaTa akTUBHOCT. Tbli KaTo CTOMHOCTTa Ha
nyonuyHnTe Gnara (HaNpUMep Ha BbHLUHATa U BbTPELUHaTa CUrypHOCT) TPYAHO MOXe Aa
Obae u3MepeHa W 3annaTeHa egHakBO OT BCUYKM  TPaXgaHwW, NpUMHUMNBLT  3a

4 Homburg, S., Alilgemeine Steuerlehre, Munchen, 2007, S. 36.
° OT BekoBe Hapes [0 AHEC NPOAbIKaBa AUCKYCUSTA MO BBNPOCa, He € NV Mo CNPaBe/AN BO XopaTa Aa ce
obnarat Bb3 OCHOBa Ha noTpebrieHneTo, a He Ha AoxoAa. Hsikou Tean B Tasu Bpb3ka coun B. CTOSHOB - BX.
B CrosaHoB, OcHoBu Ha dunHaHcuTe, C., 2003, c. 206.
6 Wynue, X. ObpxaBa 1 Hauusi B eBponerickaTta uctopums, C., 2002, c. 98.
" MNpu ToBa BRageTensT Beue He Ce pasrnexaan KaTo BbMbLIEHUE Ha AbpXaBaTa, a KaTo MpbB HeuH
CnyXuTen v 3atoBa AelcTBuUATa My 6unm onpasgaHy camo ToraBa, korato U3nbnHsBan cnyx6a 3a 6naroto
Ha Hapopaa.
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€KBVBaneHTHOCT B HErOBOTO NasapHO n3mMepeHue TpyaHo Moxe Aa 6bae Baxum mawab B
cheparta Ha faHbyHOTO obnaraHe. To Hamupa NPUMOXEHNE Hall-BeYe NO OTHOLLEHWE Ha
TaKCUTE 3a KOHKPETHUTE NYONNYHM YCNyrn, YUSTO CTOMHOCT MOXe Aa 6bae kankynupaHa v
yseTo 3annawiaHe e couuanHo MOHOCMMO; OT Jpyra cTpaHa nocTynatute Ha
eKB/BaneHTHaTa Teopusi 3a paBHOMEPHOCT M BCEOOXBATHOCT Ha AaHbYHOTO obnaraHe u
[0 HEC CTOAT B OCHOBAaTa Ha MOAEPHUTE AaHbYHU CUCTEMU.

EaovH oT oTtroBopuTe Ha Bbnpoca 3a Han-gobpata M chnpaBegnueBa AaHb4yHa
cuctema buna maedaTta 3a ,.eanHcTBeHUs aaHbk’ (single tax, impot unique). CbrnacHo Hes
JaHbyHaTa cucTemMa crnefsa ga ce CbCTOM CaMO OT €duMH eOMHCTBEH [OaHbK, KaTo
pasnNMyHMTE LUKONW BOAENW Crop KOW TOYHO Aa € TOW. Taka crnopen MepKaHTUnucTute
M3TOYHMK Ha BoraTcTBOTO Guna BbHLWHATA TbProBuUs M Te Mpeanaranu ga ce obnaraT
eaQnHCTBEHO pJoxoauTe oT Hed. Cnopen peHckuTe usmMokpatn, B UMETO Y4yeHue
TeopusiTa 3a €AMHCTBEHWS OaHbK MOMy4Ynna Han-CUNHO pasBuTUE, CENCKOTO CTOMaHCTBO
GUNoO OCHOBEH M3TOYHWMK Ha BoraTcTBO M Hal-cnpaBegnunBo 6uno ga ce obnarat camo
[oxoauTe OT CeNcKkoTo CToNaHCTBO. MaeaTa 3a eQNHCTBEHUS AaHbK HE HaMepwuna pearnHo
npunoxeHue, 3aWoTo Ha MpakTuka BOAM [0 TBbPAE TEXKO W HepaBHOMEPHO
pasnpefeneHo AaHb4yHOTO Bpeme.

B oTroBop Ha TeopusATa 3a €OMHCTBEHUS OaHbK Ce MNosiBuna Taka HapeyeHata
LOndysHa Teopma”. Cnoped Hes AaHbyHaTa TEXECT Ce pasnpedensd Taka Mexay
pa3nNMYHUTE eNeMeHTU Ha cucTemaTa, Ye B KpariHa CMeTKa TEeXeCTTa He 3aBuCK OT TOBa,
KakbB € BMObT Ha KOHKPETHO HanoxeHus gaHbk. Kato xapaktepeH Gener Ha BCUYKM
OaHbLM ce M3TbKBano TOBa, Ye B MnpoLeca Ha LeHoobpasyBaHe Te OkasBaT BhWsSHUE
BbpPXY UsnaTta MKOHOMMKA U Taka TexXecTTa ce pasnpenens paBHOMEPHO BbPXY BCUYKM
rpaxxgaHun. ToBa MonoxeHue ce 3anasBano He3aBWCMMO OT BMAa Ha JaHbyHaTa cucTema.
B To3n cmucwbn audpysHata Teopus yTebpxAasa npuHumna ,Ctapu AaHbum, [o6pu
OaHbun’, TbIl KaTo AaHbYHATa pedpopma He NPOMEHS HULWLO NO OTHOLUEHUE Ha AaHb4yHaTa
TexecT. ® Bb3 ocHOBa Ha AudysHaTa Teopusi no-HaTaTbk Muep YKosed MpyaoH (1809-
1865) 3acTbnBa BMKAAHETO, Y€ BCEKN AaHbK B KpaviHa cMeTka HaTtoBapBa notpebutenute
W, TbI KATO MHOXECTBOTO NOTpebuTenu ca 6egHuW, BCEKM AaHbK € HecnpaBeasnmB.

B npoTtvBoGopcTBO C MaeuTe Ha du3nokpaTUTe ce yTBbpxAasaT U nubepanHuTe
yyeHns un Teopun. B ,boratctBoTo Ha Hapoaute” Agam Cmut (1723-1790) coum:’1.
MopgaHuumTe Ha BcAka ObpxaBa TpsabBa ga gaBaT CBOA AAN 3a U3pbXkaTa Ha
NpaBUTENCTBOTO B KOMKOTO € Bb3MOXHO M0-6MM3KO CbOTHOLUEHWE CbC CBOUTE
Bb3MOXHOCTWU. B cbbrniogaBaHeTo unn npeHebpersaHeTo Ha Te3n MPUHLMNN Ce CbCTOM
Taka Hape4YyeHOTO PaBEHCTBO MIN HEPaBEHCTBO Ha obnaraHeTo. Bcekn aaHbK, KOWTO Naga
caMo0 BbpXy eauH OT TpuTe Buaa poxon (peHta, nevanba, paboTHa 3annata 6. a). e
HepaBseH, JOKOIMKOTO He 3acara octaHanuTe Asa. CblUecTBYBa M TakoBa HEPaBEHCTBO, A0
KOeTo BOAM OafeH AdaHbK, najall HepaBHOMEPHO BbpXy OCOOEHWs BUA YacTeH [0XOof,
BbPXY KOWTO € HanoxeH. 2. [laHbKbT, KOWTO BCAKO NuLe e ANbXHO Aa nnawa, Tpsbea aa
6bAe TBbPAO onpedernieH, a He npousBoneH. CpokbT, cymaTa M HayMHa Ha nnaljaHe
TpsbBa ga 6bAaT ACHM U MOHATHU Ha BCUYKM AaHbKOMNMATLUM, 32 Aa He MOXe OUPHUKBLT Aa
3noynoTtpebsiBa ¢ npaBomowumsaTa cu. 3. Bcekn aaHbk TpsibBa ga ce cvbupa no Bpeme u
HauWH, KOMTO e Hanl-ygobeH 3a AaHbkonnatumte. 4. Bcekn gaHbk TpsibBa fga e Taka
3aMUuCreH, Ye Aa B3ema unu yabpxa oT Axoba Ha Hapoaa KOMKOTO € Bb3MOXHO NO-Marnko
HaJ OHOBa, KOETO HOCKM Ha [AObpxaBHaTa xa3Ha. " OBobleHo ToBa ca npoyyTuTe
KNacuyecku MPUHLMNM 32 PaBHOMEPHOCT /Cbpa3MepHOCT/, onpeaeneHocT, yaobcTBo K
WMKOHOMWYHOCT Ha obnaraHeTo (equality, certainly, convenience of payment, economy in

8 Homburg, S., Allgemeine Steuerlehre, Munchen, 2007, S. 37.
% Bx. A. CmuT, N3cnepasaHe Bbpxy npupopata M npuunHata 3a 6oraTtcTBOTO Ha HapoawuTe, KHura neta,
[naBa BTOpa - ,, 3a U3TOYHMUMTE Ha OBLLMTE UNK AbPXaBHUTE NPUXoAM Ha HapoauTe”.
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collection), kouto ca Baxumum KM o gHec. B To3n cmucbn ca u geduHuUMUTE Ha
MoHTeckb0 .

Owe B HeroBaTta paHHa copma npu [koH Jlok (1623-1704), nnbepanuambT ce
OCHOBaBa Ha MaesaTa 3a paBEHCTBO Ha cBobojaTta v 3akpunswmMTe A nNpaBa, a paBHaTa
cBobofa M3nCKBa paBeHCTBO B YacTHaTa aBTOHOMHOCT WM PaBEHCTBO B nonutuyeckara
aBTOHOMHOCT. KnacuyeckuatT nubepanuabm- nNpeau BCUMYKO B nuueTo Ha Agam Cmut
[opasBuBa Te3u uaeu, kato NocTynupa, Ye cBobopata ce ocurypsisa €4UMHCTBEHO 4pes
cBobopaTta Ha COBCTBEHOCT M camoperynupalius ce nasap v Tesv ABe MHCTUTYUUM camu
no cebe Cu ca rapaHTu 3a Haii-00GPOTO BL3MOXHO NpuGnkasaHe A0 obwoTo 6naro.'
Agam CmuT pasrnexga 4oBeLKOTO ObLLEeCTBO Ha MbpPBO MSICTO KaTO Cbl3 3a pasMsiHa
MeXay npousBexgalin WHAMBUAOW, KOUTO CE PBKOBOAAT OT JIMYHUS CU EroMCTUYEH
WHTEpeCc 1 u3roga (B TO3M CMUCHLN Tow rosopu 3a homo ekonomikus - MKOHOMUYECKM
yoBek). CKIMOHHOCTTa Ha xopaTa KbM pa3msiHa CMUT onpegens kaTto ,dyHAaMeHTanHo
Ka4ecTBO Ha 4YoBeLlLKaTa npupoaa. ” EAHOBpeMeHHO ¢ npecneaBaHEeTO Ha CBOWUTE YacTHU
WHTEpecu, YoBEK MO Hal-gobpusa HauMH cnomara 3a MHTepecuTe Ha oOLWecTBOTO -
pactexa Ha npousBoguTenHUTEe cunu M GoraTtcTBOTO, KaTo ToBa CTaBa noAa
PBKOBOACTBOTO Ha efHa HeBuauMma pbka (invisible hand - ectecTtBeHW, 0GEKTUBHM
3aKOHU); Taka hopMMpanuaT ce ped npeacraenssa eauH ectectseH ped. OT NOHATMETO
ectectBeH pen CmuT u3Bexga nNpuHUMNA 3a HeHameca Ha [AbpXaBaTa BbB
(PYHKLMOHMPAHETO Ha nasapa (NpuvHUuna Ha CTONaHCKUs nv|6epan|/|3bM).1 PasrnexgaHu
OT Te3n no3uumM aHbunute 6unu HemsbexHo 310, KOeTo credpa Aa ce nogabpXa BbB
Bb3MOXHO HaW-HUCKM HMBa, 3alOTO MpeacTaBnsiBa Hameca B €CTECTBEHWUs pen wu
cBOGOAHOTO NPOTMBOMNOCTaBsAHE Ha cunute. 3a nubepanucTuTe eauHCTBEHATa (PYHKLUS
Ha paHbka Ouna dwuckanHata (cbOupaHe Ha cpepcTBa) C orneg Ha MakCcMMarHo
OorpaHuYeHnTe 3aJauv Ha ObpXaBaTa 3a YCTaHOBSIBAHe M NoaabpXaHe Ha CUrypHOCT Mo
OTHOLLEHME Ha TIMYHOCTTa M MMyLIecTBOTO. He ce noctaBan BbAPOCHT 3a
npepasnpegeneHne nocpeacTBOM HanosuMTe - cuuTano ce, Ye pasnpenefieHMeTo Ha
goxoda M MMyLLECTBOTO € BMHarM crnpaBeanvBo, KOraTo Bb3HWKBA B paMKuTe Ha
cBoOOAHA KOHKYpEeHLMS (CnoHTaHHMSA oblecTBeH pen Ha Xarek). OTTyK M M3BOABLT, 4e
[aHbYHOTO obnaraHe He criegBa [a NPOMEHst hakTUYecKM crioxunara ce obCTaHOBKa-
JaHbunTe TpsbBa Aa O6baaT MUHMMAnNHW M HeyTpanHu. [locTaHoBKNTE Ha (HMHAHCOBUSA
nubepanusbM Hamepwunu uspas B NpodyToTo EAMHOBPrcko npaBuno 3a [aHbYHOTO
obnaraHe “Leave them as you find them”- ,octaBeTe rn Taka, KakTo cTe rm 3aBapunu’
crnopea KOeTO MMYLLECTBEHOTO CbCTOSIHME Ha AMbXHWKA He crneaBa Aa ce MpPOMEHs
CbLIECTBEHO B pesynTaT Ha obnaraHeto. '° Ha TO3M NpWHUMM, OTpassiBall efHa
HeyTpanHoCT Ha AaHbYHOTO obnaraHe MO OTHOLIEHME Ha (PAKTUYECKOTO MMYLLECTBEHO
pasnpegerneHve B 06LLeCTBOTO, Ce MPOTUBOMOCTaBUIIN TEOPUUTE CbC COLMarieH YKIOH.

10 OoxoauTe Ha ObpxaBaTa npeAcTaBnsBaT OHa3M YacT OT MMYLLECTBOTO, KOETO BCEKU rpaxkaaHuH AaBa,
3a la ocurypm octaHanara 4acTt OT Hero unu 3a Aa M3nonaea ocTaHanara 4acTt no npusTeH HayvH. 3a ga ce
onpepensaT NpaBWMHO pa3MepuTe Ha Tus goxoaw, Tpsabea Ja ce wvmaT npeaBup KakTo HyxawWTe Ha
AbpxaBaTa, Taka M HyxauTe Ha rpaxgaHuTe. He Tpsabea HapoabT Aa ce nuwasa OT AeNCTBUTENHO
HeobxoaMMOTO 3apagn MHUMUTE NOTpebHOCTM Ha AbpxaBaTa. MHUMKU NOTPEBHOCTM € BCUYKO OHOBA, KOETO
cTpactute M crnabocTute Ha ynpaBnsiBalMTE M3UCKBAT - OYapOBAHMETO Ha HEOBUKHOBEHWUS MNPOEKT,
6onesHeHaTa XaxJa 3a cyeTHa crnaBsa, onpefeneHoTo 6escunue Ha pasyma npef daHTasusaTa. Yecto xopa
C HECMNOKOWHM yMOBE, NOCTaBEHM OT rocrnoaapsi Ha4yerno Ha AbpXaBHUTE Aena, ca CMSATanu, Ye Hyxaute Ha
ObpxaBaTa ca HyXauTe Ha TexHuTe ApebHu aywm. Hsma HuWwo Apyro, KbM KOETO MbApocTTa U
6naropasymueTo fa TpsibBa Aa ce OTHACHAT C MO-TONsIMO BHMMaHWe OT TOBa, KakBa YacT OT JOXOAUTe Ha
noaaHuuMTe fa ce B3eMa M KakBa YacT Aa UM ce ocTaes. [loxoanTe Ha AbpxasaTta Tpsabea aa ce namepsar
He cnopepj ToBa, KOETO HapoAbT MOXe Aa Aaje, a cropef ToBa, KakBO € ANbXeH Ja Aaje; a ako Te ce
1M3mepBaT crnopef ToBa, KOETO HapoA4bT MOXe Aa Aafe, ToraBa TOW NoHe TpsibBa Aa MOXe BWHaruM ga ro
fasa” 3a gyxa Ha 3akoHuTe, Knura Xlll, naga |
"Bk T. Manep, BbaelueTo Ha counanHaTa gemokpaums, 2007, C., cTp. 14-15.
2By K. Beksaposa, W. Munes, b. Benes, MkoHomuyecku Teopum, C., 2000, c. 170.
1 Tipke, K., Steuerrecht im Rechtsstaat, Munchen, 1976, S. 17.
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Ot okono cpefgata Ha XIX Bek gaTvpa MOEWHOTO NPOTMBOMOCTaBAHE Mexay
nuéepanusbM M KOMYHUTapu3bM, Mexay WHAMBUOYanUCTUYHOTO WU KOMEKTUBUCTKOTO
CxBallaHe 3a oOLecTBOTO, KOETO MOBMAMSANO U Bb3rneda 3a nybnuyHuTe 3agbrmDKeHUs.
KomyHutapHata Tpaguuusa, obpatHo Ha nubepanHaTta, NMOCTaBs Ha MbpPBO MSCTO He
WHAMBMAA, @ BPb3KUTE Mexdy WHOMBUAUTE (COouManHuTe BPB3KM), KaTo MO TO3WU HaYWH
ype3 OO6LOTO Ce MUCNU MapTUKYMAPHOTO U Ce MpuaaBa MbPBOCTENEHHO 3HAYeHMe Ha
WHTerpaumaTa B AafeHa USNocTHOCT. ' KaTo KOHTpanyHKT Ha TeopusTa 3a eKBUBaneHTa,
KOATO pasrnexga AaHbyHOTO obnaraHe B pamMKUTE Ha [BE HacpellHW eKBUMBAaNEHTHU
npecraumu, ce nosiBuna T. H. . xkepTBeHa Teopus”. CbrnacHo Hesd AbpxaBata €
MbpBOCTENEHHA HEOOXOAMMOCT- CaMO B HEMHUTE PaMKu € Bb3MOXHO CbLLEeCTBYBaHETO U
pa3BUTMETO Ha UMBWMM30BaHWUA 4oBeK. ,LLloM TOBa € ocb3HaTo OT BCUYKM YneHOBE Ha
obLWecTBOTO WNU rpaxagaHW Ha AbpxaeaTta, Te cnegsaTr ga npuvemar W noHacsat
onpeferneHa XepTBa B WMeTO Ha 3anasBaHeTo, pPasBUTMETO W YKpenBaHeTo Ha
rpaXxgaHcKo-nonuTMyeckaTa WHCTUTYUUSt ObpxaBa, 06e3 KOSITO CbLUECTBYBAaHETO MU
pasBUTMETO Ha LMBWUIIM30BAHOTO YOBELLKO OOLLECTBO € HEBB3MOXHO. dopmaTa Ha Tasu
XepTBa e AaHbkbT. ”'° [IbpxaBaTta MOXe [a U3NCKBA ,)KepTBa” OT CBOWTE rpaxaaHu, 6e3
npu TOBa Oa Ab/IKM KOHKPETHa HacpelwHa ycnyra. Tasu xepTBa € cbobpaseHa C
Bb3MOXHOCTTa 3a nnawaHe (ability to payg KaTo npuHUMn, 6e3 ornen Ha KOHKPETHUTE
NoMau, KOUTO Noryyasa AaHbKkonnaTelsT. '° B Toan Ayx ole MoHTecks0 noayepTaea, ye
nM4yHUTEe AaHbuM TpsibBa Oa ce HanaraT He MPOMNOpUMOHAaNHO Ha MMYLLEeCTBOTO, a
NpoMopUMOHANHO Ha HyxauTe. M3pnMyHO 3akpensaHe Ha NpuHUMNA 3a 3annawiaHe Ha
AaHbuy cnopef, MHAHCOBUTE BB3MOXHOCTU Ha rPaXAaHUTe CbAbPXaT KOHCTUTYUuUTE
Ha Bwvnrapus, Mbpums, Typums, Wcnanus, Utanusa, XbvpBaTckata penybnvka, YHrapus,
Pyckata depepaums, Bpasunua, Mapoko, Amxmp n ap. CbrnacHo xepteBeHata Teopus
BCeku ce obnara crnopef puHaHCOBUTE MY Bb3MOXHOCTU U CbLUEBPEMEHHO BCEKM MOXeE
[a pas3uuTa Ha rapaHTupaHa nogkpena oT cTpaHa Ha OBLIHOCTTa U HEWHUTE UHCTUTYLIMU,
KoraTto cobCTBEHUTE MY Bb3MOXHOCTW Ca OrpaHUYeHn nopaav egHa unu gpyra npuamHa -
NPUHUMABLT Ha coumanHaTa conuaapHocT. '/ ConMaapHOCTTa Ce CBLP3Ba ChC 3aluuTaTa
Ha no-cnabuTe, OHenpaBAaHWTE W HeycnenuTe W O3Ha4yaBa B3aMMHO MOEMaHe Ha
OTFOBOPHOCT - OTAENHUAT YOBEK Aa ce CbobpassBa ¢ ToBa, KoeTo e 4o6po 3a 0bLLecTBOTO
KaTo LSNO, HO U OBLLHOCTTa Aa MOeMe aHraXMMEHT KbM OTAENHUS YoBek. '° Taka, Hapen
c dnckanHata yHKUMA Ha OaHBYHOTO obraraHe, NMpu XepTBeHaTa Teopus M3nbKea U
HeroBaTa npepasnpegenuTenHa pons — KopurmpaHe Ha MMYLLECTBEHOTO HepaBeHCTBO,
KOeTo Bb3HMKBA Npu cBOBOAHATA KOHKYPEHUMS U OCUrypsiBaHE Ha MPUEMIIMB KU3HEH
CTaHAapT 3a BCEKM YneH Ha obwecTBoTo. [JaHbKbT Ce pasrnexga He caMo Karto
drckaneH MHCTPYMEHT 3a MOoKpMBaHe Ha NyGnuyHUTE pa3xoau, a U KaTo BaXeH perynaTtop
Ha coumanH1MTe OTHOLUEHNSA

“Bx. T. dortes, paHnum Ha nonutukata, 2001, C., ctp. 314.

1 CrosiHoB, B., OcHoBM Ha dmHaHcuTe, C., 2003, c. 170.

'8 YyacT1eTo BbB (hHUHAHCUPAHETO Ha nyénuyHuTe cnyx6m n ycnyrm cnopes rHaHCOBUTE Bb3MOXHOCTMN Ha

AaHbKONNaTyMTe AHEC Ce onpeaens no ABa OCHOBHU Ha4YuHW - NnbepanHuaT Moden Ha obnaraHe otaasa

npeanoYnTaHne Ha BbBEXAAHETO Ha eAVHHa CTaBka Ha obraraHe (T. H. NNOChk/ NPONOPLMOHaNeH AaHbK-

flat taxm), [0KaTo NPOrpecuBHNSA AaHbK Ce cuuTa 3a no- ,CoLMnanHo opueHTUpaH” u orpaHnyaBaLy

couManHoTo pascrioeHune, Thil kKaTo AaHbyHATa CTaBka pacTe 3aeHO C AaHbyHaTa OCHOBA.

7 KoHuenuuaTa 3a coumanHata ConuaapHOCT nonyyaBa Han-3aBbplueH BuA B Teopusita Ha E. [Jiopkem.

Cnopea [iopkem couuanHata CONWAApHOCT, KaTo CReAacTBMe OT  pasgeneHneTo Ha  Tpyda WU

CbTPYAHMYECTBOTO Ha CcoUManHWTe rpynu, CBbp3Ba WHAMBMAWMTE WM e dyHAAMEHTaNHO YycroBue 3a

CbLLECTBYyBaHeTO, CbXpaHeHMeTo M nporpeca Ha obwecTtBoTto. Bx. . ®oTteB, cTtopusi Ha coumonorusTa,

Tom II, C., 2002, c. 253

1 3urmyHT BaymaH obaye c ocHoBaHue npegynpexpaasa: ,Ha OpyrvAT kpal cTou O6LHOCTTa, 4YMATO

VHTErpanHa uges e ,0paTckoTo 3agbrpkeHue”, Aa ce nogdensat npuaobuBkuTe BCpen uneHoBete, 6es

3HaYeHUs1 KOMNKO Ca TanaHTMWBK UMW BaXHW. . . Ta3n 0COBEHOCT NpaBu OT KOMUHUTapuU3Ma unocopust Ha

cnabute” - 3. BaymaH, O6LWHOCTTa — TbpceHe Ha 6e3onacHoCT B HecurypHus cesit, C., 2003, c. 72.

1 MpeekcnoHupaHeTo Ha coumanHaTa yHKUMS Ha obnaraHeTo BoAU A0 nosiBaTa Ha Teopuu, cnopes KoUTo

perynaTMBHWTE LENW Ha JaHbka MMaT U3LUSNO NPeVMYLLECTBEHO 3HAYEHUE M MOXEM [a roBOPMM 3a JaHbK
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B oGoGLueHNe MOXe [a Ce Mocoun, Ye pasbupaHeTo 3a JaHbUYHUTE 3afbIKEHUS
HaMMpa M3pa3 NocrefoBaTenHo B aBTopuTapHaTa (abCoNMiOTHO MpaBoO Ha MOHapXxa),
pasmeHHaTa (0GBbp3BaHE C MpUHUMNA Ha cBoBofaTa) W coLuanHaTa KOHLEnLus
(06Bbp3BaHE C NpUHLMNA Ha conmaapHocTTa). MoTpeGHOCTUTE Ha CbBpEMeHHaTa enoxa
M3NCKBAT Aa Ce TbPCAT HAuMHU 3a MpUMMPsIBaHEe W GanmaHC Mexay NPUHLMNUTE Ha
WHOMBMAOyanMaMa U KOMyHWTapusma, nubepanHata M couuarHata  [gbpkasa.
MHavBuayanHaTa ceobofa 4ecTo Ce Bb3npveMa KaTo CUHOHUM Ha emMaHuunauusi ot
OBLYHOCTHUTE BPB3KUM, HO BCHLUHOCT OBLHOCTHUTE BPBL3KM Ca TE3W, KOUTO S
NpeAnocTaBsAT u 3axpaHeat. OT [pyra CTpaHa, NoANOMaraHeTo oT coLuanHaTa Abpxasa
ce Bb3npuema Bce MOBEYe KaTo MoNaralio Ce Mo POXAEHWe MPaBO Ha rpaxaaHuTe,
He3aBWCMMO OT CMOCOBHOCTUTE U YCbpAMETO WM. Cb3fafeHWTe Mo TO3W HauWH
KOHTPANPOAYKTUBHM CTUMYNM [aBaT OCHOBAHWE [HEC A3 Ce [OBOpU 3a kpusa Ha
couManHaTta Abpxasa. [paBuUnHaTa Nocoka € B TbPCEHETO Ha KOMMPOMMUCHU peLLeHUs
Mexay TeopusiTa Ha nubepanuama KaTo CBOGOAHA WUrpa Ha MasapHUTe CURM U MbIHa
aBTOHOMHOCT Ha MKOHOMUKAaTa OT gbpkaBaTa OT edHa cTpaHa M couManucTudeckara
Teopws 3a JOMUHMpALLaTa OgbpKaBa-NoKPOBUTEN, OrpaHUyaBalla ToTanHo ceoboanTte U
VHULMATUBHOCTTA Ha rpaxpaaHuTe cu oT Apyra. LlenTa e cbuyeTaBaHEToO Ha YOBELLKOTO
[OCTOMHCTBO, [AEMOKPaTUYHUTE CBOGOAM W OBLLECTBEHWUTE OTFOBOPHOCTU. B OTroBOp Ha
TOBA HOBUTE MNOSMUTWMYECKA (UMNOCOPUM ONUTBAT [fAa HaAcKouaT —TPaAMLIMOHHOTO
pasgeneHne - NMGeparnHo U COLManuCTUYECKO, ASCHO W NSBO U ThPCAT 0BEAMHSBALLMUTE
(byHAAMEHTANHN MPUHLMIK- YHUBEPCArHUTE LEHHOCTM M YCMOBMSI 3a YoBeluKaTa
0BLLHOCT, Mo AymuTe Ha Xabepmac.?’
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anHLIVIrI'bT 3a 3aKOHOYCTaHOBEHOCT Ha AaHBbYHUTE 3aAbIDKeHuUA

astop: EnnHa MapuHoBa
Hay4yeH pbkosoauTen: npod. a-p J1. Jayes

The legality principle of tax obligations: The article distinguishes the notions legality and
legitimacy as qualitative characteristics of law and state politics and examines the juridical dimensions of
legality principle of tax obligations.

Key words: tax, constitution, law, justice, legality, legitimacy

MpUHUMNBT 3a 3aKOHOYCTAHOBEHOCT Ha Hamnosute e yHOAAMEHT Ha MOLEPHOTO
npaBo, KakBOTO € MOo3HaTo OT OypxoasHWTe PeBOMIOUMM HacaM - MNpsik u3pas Ha
NCTOPUYECKOTO 06BBbP3BaHE Ha NOMUTUYECKOTO yNpaBneHue ¢ NpaBoTo. B Wwmpok cmMucen
KaTeropusita 3aKOHHOCT BKMOYBA KaTO acnekTu KakTto neranHoctTa (dopmanHa
3aKkoHHOCT)?!, Taka 1 NEerMTUMHOCTTa (MaTepuariHa 3aKoHHOCT).

MpuHUMNBT 3a 3aKOHOYCTAHOBEHOCT Ce CBbp3Ba C MNOHATMETO NeranHocT.
JleranHoct (oT naTtuHckoTo "legalis") o3HayaBa HanuuMe Ha yCTAHOBEHM MNpaBwfa KaTto
cbrrnacyBaHu nNpeacTaBu, KOUTO 3aAbIKUTENHO ce cneasat. bnarogapeHve Ha neranHoTo
yCTaHOBsIBaHE OYakBaHUsITa Ha NpaBHUTE cybekTn ce ctabunuampat 1 3aluTasar, a Toa
NpaBu BbL3MOXHW NpaBHUTE B3auMopeiicTens.?? B Tosn cMUCLN neranHocTTa fJaea u3pas
Ha nMpaBHaTa CUrypHOCT KaTo MPOTUBOBEC Ha 6e33aKOHMETO, Cry4YalHOCTTa, aHapxuATa,
npoussona. lNpaBHaTa cUrypHOCT M cnpaBeafIMBOCTTa KaTo WMAEWHUM Hayana nexart B
ocHoBaTa Ha [BeTe OCHOBHM pa3bupaHusi 3a NpPaBOTO-MO3UTUBUCTUYHOTO WU
€CTECTBEHOMNPaBHOTO. 2 B AECTBUTENHOCT W [BETe KaTeropum ca PaBHOMOCTABEHN W
e[HaKBO BaXWMW MPaBHU LEHHOCTW, OOycnaBsAWM [BETEe OCHOBHU KauecTBEHU
onpefeneHns Ha NPaBoTO- JIeranHocT U NerMTMMHOCT. JleranHocT o3HavyaBa 06EKTUBHOCT,
YCT@HOBEHOCT, OMPEAEeNIeHOCT, YHMBEPCANHOCT MO OTHOWEHWE Ha BCUYKM Nvua u
obcTosTenctaa. 2 Ta e n3pas Ha copmaTa, pamkaTa, B KOSTO Ce BMUCBAT KOHKPETHUTE
B3aUMOJENCTBNS, Ha YCTOWYMBUS pen, KOWTO He Moxe gna Obae paskonebaH ot
OTAENHOTO, MHAMBMAYANHO Hecbrnacue M € BanuaeH He3aBUCMMO OT KOHKpeTHaTa
cutyaums.®® Ho neranHo (chopMarnHo) yCTaHOBEHOTO ChAbPXKaHWE CbLIO He MOXe Aa e
npou3BonHO (NPOM3BON Ha 3akoHoAaTens), a crefBa Aa ce MoAYMHABA Ha KpUTepuu u
LEHHOCTN, KOWTO CTOAT W3BBH NpaBOTO kaTto d¢opma - TakmBa ca cBobopaara,
HPaBCTBEHOCTTA, MHTEpEechbT, LenTta u np. 2° B cBOATA CLBKYMHOCT TE€3M LIEHHOCTHM
npeacTaBM HU JaBaT WaesTa 3a ChnpaBeAnuBOCTTa, BanugHa B obuiecTBoTo, a
CbOoOpa3HOCTTa Ha MPaBHOTO CbAbpXaHWe C U3NCKBaHMATA Ha ChNpaBeanuBOCTTa My
npugaeaTt NErMTUMMHOCT, OMPaBAAHOCT, NMPUEMNMBOCT. Taka 3aKkOHHOCTTa MpeanocTaBsi
KaKTO BbPXOBEHCTBOTO Ha 3aKOHa, Taka U HeroaTa onpaBAaHoCT.

Tbi kaTo [aHbyHOTO obnaraHe npeacTaBnsiBa €4HOCTPAHHO BMACTHUYECKO
noceraTencTBo Bbpxy MMylLecTBeHaTa ciepa Ha nuuarta, To B Olle Mo-ronsiMa creneH
cnegBa da € MakCUMMarnHO pernamMeHTMpaHO M rapaHTUpaHo CpeLly €eBeHTyaneH

2B TeopusiTa OCBEH NOHATMATA hopmMarnHa U matepuanHa 3akoOHHOCT Ce M3MoNn3Bar owe dopmanHa n
MaTepuanHa 3agbmKUTEenHoCT, hopmanHa u matepuania cnpaseanusoct Bx. K. Tipke,
Steuergerechtigkeit, Kéln, 1981, S. 25.
2 Bx. noseye E. MapuHoea, 3a cMUCbNa B NPaBOTO, OTPa3eH B MoJeNa Ha KOMyHUKaLmsiTa, CEOpHIK
HayuHu TpyaoBe Ha PyceHckus yHuBepcuteT, 2009, Tom 48, cepus 9, c. 118.
http://conf. uni-ruse. bg/bg/docs/cp09/7/7-18. pdf.
% Emge, C. A., Einfuhrung in die Rechtsphilosophie, Wien, 1955, S. 164.
2 Top6os, L., Victopus n Teopust Ha npaBoTo, C., 1992, c. 268.
% Bx. noseue E. MapuHoBa, My6nmyHoTO NpaBo U TeopusiTa 3a puauyeckus auckypc, C6opHuk Hayuxu
TpyaoBe Ha PyceHckusi yHuBepcuteT, 2010, Tom 49, cepus 7, c. 181.
http://conf. ru. acad. bg/bg/docs/cp10/7/7-33. pdf.
% Boiyes, I'., MpaBoBa abpxasa, C., 1994, c. 167.
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npousBon. Taka 3aKoHWUTe ca OCHOBHa opMa 3a perynupaHe Ha AaHbuyHaTa maTtepusi. 2
BbB BCuukM goceralwiHn 6bnrapcku KOHCTUTYLMM YpexaaHeTo Ha AaHbyHata maTtepus e
M3pMYHO NpeaoCTaBeHO eAMHCTBEHO Ha  3akoHogaTtenHata Bnact. MHoro ot
KOHCTUTYUMUTE Ha CTpaHMTe YneHkM Ha EBponenckus Cbio3 CbLWO MU3UCKBAT
3akoHogaTtenHa cdopma 3a ycraHoBsBaHe Ha nybnuyHuTe 3agbikeHus (ToBa Baxu U 3a
ObpXaBUTE OT aHrnocakCcoHcKaTa npaBHa CUCTEMA, HO MpU OTYMTaHe BIUSIHUETO, KOETO
okasBaT npeuegeHtute). Taka Hanpumep un. 34 ot KoHctutyumaTta Ha PpaHums
onpegens, 4ye: ,3akoHUTe ce npuemaT oT [lapnameHTa, BKMIOYMTENHO U TE3W, KOUTO ce
OTHacAT A0... JaHbYHUTE CTaBKW, peda M HauMHuTe 3a CcbbupaHe Ha gaHbuu.... ”. B
pasnopenbata Ha un. 133 ot KoHcTuTyumATa Ha VicnaHusi e noco4veHo, Ye : , npaBHaTa
MHMLUMaTMBA 3a BbBEXAaHe Ha AaHbUW NPUHAANEXU U3KINIOYUTENHO Ha AbpkaBaTta U ce
n3BbpLliBa nog cdopmara Ha 3akoH. BCuykM AaHbYHM NpUBUNErMKM, KOUTO Ce OTHacAT A0
JaHbyHOTO obnaraHe, TpsbBa ga Obaat onpegeneHn cbe 3akoH”. Yned 60, an. 1 oT
KoHcTuTyuusata Ha Penybnuka Bwnrapusa nocraHoBsBa, Ye ‘rpaxpaHunte ca AMbXHU Aa
nnawart AaHbLUM W TaKCW, YCTAHOBEHM CbC 3aKOH, CbOOpa3HO TexHUTe [oxoau W
umyLlectBo”, a un. 84, 1. 3 npegBwkaa kato npaBomMolive Ha HapogHoTo cbbpanue
YCTaHOBSIBAHETO Ha AaHbLUMTE M ONpeaensHETo pasmepa Ha AbpXXaBHUTE AaHbun. B cBoe
peweHne ot 1996 r. KOHCTUTYUMOHHMAT Cba pasrnexga npuHuMna 3a
3aKOHOYCTAHOBEHOCT Ha JaHbUWTE KaTO €AMH OT OCHOBHWUTE MPUHLUMNW Ha npaBoBaTa
ObpXaBa 1 npuema CTaHoBULLE, Ye AaHbuuTe TpsbBa Aa ca yCTaHOBEHM CbC 3aKOH U Aa
Ca U3BECTHW Ha rpaxaaHuTe npeau Lenust nepmos, 3a KOMTo ce OTHacAT.

OT un3uckBaHuATa Ha 4n. 60 ot KoHctutyuusaTa Ha Penybnuka Bbnrapus cnegea,
Yye JaHbYHM 3adbIDKEHUS HE MoraT Aa Ce M3BMMYaT Mo TbIKyBaTeNeH NbT - AaHbYHUTE
3aKOHW He MoraT Ja ce TbiKyBaT CTECHUTESHO, pas3lMpUTENHO UNn Aa ce npunarart no
aHanorud. Npy ToBa M3MCKBAHETO 3a 3aKOHOYCTaHOBEHOCT oOXBalla BCUYKM OCHOBHU
KOMMOHEHTM Ha My6nmnyHOTO 3aabivkeHne. B cBoe PelwweHne N2 3 no KOHCTUTYUMOHHO
geno Ne 2 or 1996 r.%® KOHCTUTYLMOHHUAT CcbAa € npuen, 4e “OaHbkbT MOXe pga
CblLIECTBYBa CaMO KOraTto € YCTaHOBEH M pasMepbT My € OnpeferieH CbC 3akoH. Toau
KOHCTUTYLMOHEH MPUHLMN Ce OTHacsA OO0 BCUYKM ENIEMEHTM, onpeaenswy pasmepa Ha
[aHbka - AaHbyeH 00OekT, AaHbYHa OCHOBa, AaHbYyHa eauHuua, AaHbyHa CTaBka W np.
Cb3gageHuTe He CbC 3aKOH AaHbYHM 3a0bMKEHUSI ca NPOTUBOKOHCTUTYLUMOHHK". B apyro
cBoe pelueHne Ne 6 no KOHCTUTYUMoHHO Aeno Ne 4 ot 1998 r.2 KOHCTUTYLUMOHHUAT Cb
npvema, 4ye “CbC 3aKOH crnefBa fa 6baaT onpegeneHy BCUMYKM NokasaTenu, 4Ypes KouTo
MOXe [a Ce MHOMBMOyanusvpa pasMepbT Ha [JaHbka 3a BCeku AaHbyeH cybekTt”. KakTo
cnedBa  OT  CbObPXaHWETO Ha Te3n peleHnss M OoT TpalHaTa npakTuka Ha
KOHCTUTYLMOHHUAT CbA, 4aHBYHUAT 3aKOH cnejBa Aa CbAbpXka fiCHa U ToyHa ypeaba Ha
BCUYKM €NeMEHTU, XapaKTepusmpawiy AaHbYHOTO 3afbikeHne. Tyk ce Bknousat 1.
PaKTNYECKNAT CbCTaB, OT KOWTO Bb3HUKBA 3a4bIMKEHNETO: AaHBbYHUAT 06EKT (NpeaMeT Ha
obnaraHe), gaHbYHUTE AMBXHULM (BaHbYHK cybekTn), Bpb3kata mexay obekT n cybekT,
pasMepbT Ha pfaHbka (QaHbyHaTa cTaBka), obraraemara OCHOBa, CPOKOBETE 3a
noracsiBaHe, crnyvyanTte Ha AaHbYHU O0ONeKYeHUs n yTexxHeHus. 2. OpraHnte Ha AaHb4HaTa
agMUHUCTpauus, ydacTealim B ny6rnM4YHOTO NpaBOOTHOLLEHME M NpeacTaBnaBalm ducka
N paMKUTE Ha TsAxHaTa KOMNEeTEHTHOCT. 3. [pyrnte 3aabiKEHNUs, CBbP3aHN C OCHOBHOTO
[AaHbYHO 3adbiDkeHMe- 3adb/DKeHME 3a NofaBaHe Ha [JaHbyvHa [Aeknapauus, 3a
ocurypsiBaHe Ha JOCTbMN OO0 NOMELLEHWs, 3a NpeaoCcTaBsiHe Ha M3BReYeHuss oT GaHKoBU
CMEeTKW, CYETOBOAHA AOKYMEHTauus u np. Ypes Te3n JONbIHWUTENHU 3agbilKeHus ce

" BCBIUHOCT 33 AaHBYHN 3a[bIKEHNS B CbBPEMEHHUS CMUCHIT Ha AymMaTa MOXeM Aa FoBOPUM CaMo TaM,
KbAeTo Te Ca 3aKOHOBO yCTaHOBEHWU. MCTOpMﬂTa OTAaBHa NO3HaBa AaHbLUUTE, TaKCUTe U CXOOHUTE Hano3un
KaTto I'Iy6]'II/NHI/I 3aAbl/DKeHud, HO Te Ca Ce OCMUCANM KaTto un3pa3 He Ha npaBHa, a Ha (*)aKTVI"IeCKa
3aBUCMMOCT (3aBMCMMOCT OT rOCMOAApsi, 3aBoeBaTens unu GorousbpaHus, Npu KOETO YECTO He ca ce
Esasnmqasanm TBBbPAE OT Npekus rpabex).

OGH., OB, 6p. 14 o1 16.02.1996r.
2 O6H., 1B, 6p. 35 ot 27.03.1998r.
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rapaHTMpa KOHTpOna, NpaBUIIHOTO ONpefensiHe 1 NnawaHeTo Ha HanosuTe, 3aTtoBa Te ca
HeJenMMM OT OCHOBHMSA [aHbYeH AbAr UM crnedBa CbLWO [a Ca 3akOHOYCTaBEHMU.
EOVHCTBEHO 3a TEXHUYEeCKUTe npaBuna- Hanp. opMa Ha AaHbyHaTa Aeknapaums, HauuH
Ha uM3MepBaHe Ha OnpedeneHn BenuYMHKM (KoraTo ToBa He 3acsira npasBunata 3a
dopmMmypaHe Ha AaHbyHaTa OCHOBA), TEXHWYECKUTE CPeAcTBa, KOMTO ce M3non3saT 3a
oTyMTaHe Ha 06opoTU M Ap. , € Bb3MOXHO HapogHoTo cbbpaHue pa genervpa Ha
HOPMOTBOpPYECka KOMNETEHTHOCT Ha Apyr opraH. >

[Mo oTHOweHve Ha 3agb/KEeHMEeTO 3a 3annawaHe Ha ObpPXaBHM Takcu OT
rpaxgaHuTe U opraHM3aumMmTe UM BaxaT CblumTe napameTpu. B ceoe Pewwerne Ne 10075
oT 12 HoemBpu 2002 rogmHa no agm. 4. Ne 67 ot 2002 r. BbpxoBHUAT agMUHUCTPATUBEH
cbA noctaHoBsBa: ,lpornaceHnaT ot KoHCTUTYUUsiTa NMPUHLMM 33 3aKOHOYCTAHOBEHOCT
Ha cbOMpaHWTEe Takcu O3Ha4vaBa OnpefeneHoCT Ha AbIHKUMUTE OAENCTBUA UMK YyCryru no
OCHOBaHwue, Bug, 06em, 06xBaT v Opyr UHAMBUOyanNuampawy AenHocTTa unu ycnyrarta
€IIEMEHTU, KaKTO M Ha MokasaTenuTe, Ype3 KOMTO MoraT [a Ce onpefensit CboTBETHUTE
KOHKPETHW pa3Mepu Ha ObIHKUMUTE ObpXKaBHU TaKCU Ha 3aKOHOBO HMBO.

CbrnacyBaHeTo Ha NpuHUMNA 3a 3aKOHOYCTAHOBEHOCT Ha AaHbLUTE C NpUHLMNa 3a
MECTHO CaMOyrnpaBreHe N3UCKBA AOMYCKAHETO HA HAKOW OTKIMOHEHWUSI OT rOpHUS MaLuab.
CobrnacHo un. 141, an. 1 ot KoHcTuTyuusita obLimMHaTa MMa caMocTosTeneH OloaxeT.
Upe3 ToBa ce faBa M3pa3 Ha efdHa BakHa KOHCTUTYLUMOHHA rapaHums 3a MEeCTHOTO
camoynpaBrieHne, Tbil KaTo OTAENMHUAT OlogKeT wu3pas3sBa CaMOCTOSTENHOCTTa U
HEe3aBMCMMOCTTa Ha MECTHUTE BracTu, cnedsalym oT n3bopa Ha MECTHOTO HacefeHue u
OT OTroBOPHOCTUTE KbM TOBa HaceneHwe. OCBeH nonuMTUyYecka M agMMHUCTPaTUMBHA
He3aBWCMMOCT (B pamkuTe Ha KoHCTUTyuusATa M 3akoHWTe) e Hanuue u uHaHcoBa
CaMOoCTOATENHOCT. [prMHUMNBT, Ye obLMHaTa MMa caMocTosTeneH GIo4XeT, He 03HaYaBa,
Yye T yCTaHOBSIBa CaMa BCMYKU CBOWM (PMHAHCOBU M3TOYHMUM. Yn. 141 B an. 2, 3, 4 couu,
KakTo cneasa: ,[10CTOSIHHUTE (DUHAHCOBM M3TOYHMLM Ha OOLIMHaTa ce onpeaensaT CbC
3akoH”, ,O0LWMHCKNAT CbBET onpeaensi pasmepa Ha MeCTHUTE JaHbUWM Npu YCroBus, no
pea v B rpaHuumTe, yCTaHOBEHN CbC 3akoH”, ,OBLMHCKMAT CbBET onpeaens pasmepa Ha
MECTHWUTE TaKCu NO pef, yCTaHOBEH CbC 3akoH”. [MpaBOTO Aa ce HanaraT AaHbUu U Takcu
n3passiBa B Hal-ronsmMa creneH aBTOHOMHOCTTA Ha efHa BracT M A OTfiM4aBa KaTo
nyénuyHa. Mo oTHoWweHWe Ha AaHbuuTe BbOOLLE, T. €. BKIIOYUTENHO M Ha MECTHUTE
OaHbUW, U3KNIYMTENHATa KOMNETEHTHOCT Ha HapogHoTo cbbpaHue obxBalla CbriacHo
yn. 84, 1. 3 n onpegensHeTo Ha TexHUst pa3mep. ToBa M3UCKBaAHE He W3KM4YBa
Bb3MOXHOCTTa pa3mepbT Aa ObAde 3aKOHOBO YCTAHOBEH B paMKWTE Ha edHa [oNnHa u
e[iHa ropHa rpaHuua, kaTto ce NpeaocTaByM Bb3MOXHOCT Ha MECTHWUTE OOLLMHCKM CbBETU
[a YCTaHOBSIBAT KOHKPETHM pa3mMepy Ha 3agblhkeHusitTa B Te3u rpaHuun. Taka
HOpMOTBOpYECcKaTa KOMMNETEHTHOCT Ha MEeCTHWTe BracTu ce OTHacs eaMHCTBEHO [0
pa3mepa Ha MeCTHUTe AaHblUyM 1 Taken (4n. 21, an. 1, 1. 7 oTr SMCMA) 1 e orpaHuyeHa B
pamK1Te, NOCOYEHM OT 3aKOHa.

BbB Bpb3ka ¢ hopManHus acrnekT M 3HaYeHUEe Ha MpaBoOTO A YCTaHOBsBA pen u
CUrYpPHOCT B MpaBHUTE B3aMMOLENCTBMSA CTOM M BBLMPOCHLT 3a 0OpaTHOTO OeicTBUE Ha
OaHbyHUTE 3akoHu. C ornen ctabwunHocTTa U LOBEPUETO B NMpaBHUS pef 3abpaHaTa 3a
o6paTHO AeiCTBME Ha 3aKoHa € OCHOBEH MpaBeH npuHLMM. ' Hsikou npaBHU penose
M3pMYHO 3abpaHsiBaT PETPOAKTUBHOTO [JOEWCTBME Ha [OaHbYHWUTE 3aKOHU Ha
KOHCTUTYLIMOHHO HUBO- Hanpumep pasnopenbarta Ha 78, an. 2 ot KoHcTuTyuusATa Ha
Mbpums, KOWTO rnacu: ,AaHbK UKW KaKBOTO U Aa e Apyro no Bua (UHAHCOBO 3a4bIKEHNE
He Moxe pga 6bae HanoXeHo CbC 3akoH ¢ obpaTHa cuna 3a CpoK MNo-Abfbr OT
npegxogHata AaHbyHa rogumHa” unu un. 57 ot KoHctutyumsaTa Ha PyckaTta depepaums,
KbOETO Ce ykasBa: ,. 3akOHM, YCTAHOBSBALM HOBU [aHbUM WM YTEXHABALLM
NonoXeHNeTo Ha AaHbKonnaTuMTe, He MoXe Aa umaT obpaTHo gencteue”. bbnrapckaTa

%0 MwutkoBa, I, laHb4YHO npaBo- kHura nbpea, C., 1997, c. 33- 34.
*" Birk, D., Steuerrecht, Heidelberg, 2007, S. 48.
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KOHCTUTYUMSA He cbabpxa nogobeH TekcT. B un. 5, an. 3 npuHumMnbT 3a 3abpaHa Ha
obpaTHOTO AeNCTBUE e U3pas3eH U3PUYHO CaMo 3a HakasaTernHUTe 3akoHW. Bbnpeku, ye no
OTHOLLEHME Ha [pYruTe 3aKkOHW W3pUYHA KOHCTUTYLUMOHHA HOpMa HsAMa, ToBa He
03HayaBa, Ye NPUHUMNBLT € U3KIYeH 3a TaX. Ton Moxe Aa 6bae n3BnevyeH UMNANLMTHO
OT MpuHUMMa 3a npasBoBaTa Abpxasa, npornaceH B npeambiona v B yn. 4, an. 1 ot
KoHCcTuUTyumMATa “ no aprymeHT Ha MpoTMBHOTO OT uyn. 14 an.1 ot 3akoHa 3a
HopmaTuBHWUTE akToBe — ,O6paTHa cuna Ha HOpPMaTMBEH akT MOXe Aa ce Aade camo Mo
U3KITIOYEHNEe 1 TO € M3puyHa pasnopenba”.

Mo oTHOWeEHMEe Ha 06pPaTHOTO AEWCTBME HAa AaHbYHUTE 3aKOHU KOHCTUTYLMOHHUAT
CbA WHUMAEHTHO Ce e MPOM3HECHST B MOTVMBWUTE CU NO KOHCTUTYLUMOHHO Aeno Ne 9 ot
1996 r. , kbaeTo ce coum : ,[1posiBa Ha KOHCTUTYLIMOHHUTE NPUHLUMM 3a NpaBOBa AbpXaBa
M 3aKOHHOCT B obrnactTa Ha AaHb4yHOTO MpaBO € MPaBUIIOTO 3a HEPETPOaKTUBHOCT Ha
AaHbyHaTa Hopma". Moxe fOa ce Kkaxe, 4Ye MO TO3M HayuMH CbAbT NpaKTUYecKu
KOHCTUTyUMOHann3upa HopMata Ha un. 14, an. 1 ot 3HA, T. e. 3abpaHaTa 3a o6paTHO
OeNCTBME Ha 3aKOHWTE Ce TbiiKyBa KaTo OOL KOHCTUTYLMOHEH npuHumMn. B gokTpuHaTa e
npueTto, Yye NoAOBHO Ha HakasaTenHUTe 3aKOHW, KOMTO MmaT obpaTHO AencTBME CaMo
TOraBa, KOraTo OTCTpaHsIBaT MPECTbMHUA XapakTep Ha W3BbLPLUEHOTO AesHUE unu
CMeK4yaBaT HeroBaTa HakasyemocT, 06paTHO AeiCTBME € Bb3MOXHO Aa UMaT eQuHCTBEHO
HOpPMW, C KOUTO Ce NpeaBuXaaT AaHbYHU OOMEeKYeHUs, HO He U HOPMMU, C KOUTO ce
Ccb3faBaT yTexHeHus. 3a npolecyarnHonpaBHUTE HOPMU CbLLO € Bb3MOXHO [a ce BbBeae
obpaTHO OencTBue, Tb KaTo Te pernameHTupaT eQuHCTBEHO efHa YCbBbpLUEHCTBaHa
npoueaypHa pamka u nopagu ToBa He HaKbpHSABAT WHTEpecuTe Ha 3auHTepecoBaHUTe
nvua. Taka HanpuMep B NPEXOOHUTE U 3akniounTenHu pasnopenbu Ha JOTMK ce coum: §
5. an. 3: ,Pasnopenbute Ha TO3M KOOEKC Ce mpunarat OT opraHute Ha HauuonanHaTta
areHums 3a npuxoguTe, CbOTBETHO Ha AreHuMsiTa 3a AbpXaBHW B3eMaHusa, W 3a
npouecyanHuTe [OEUCTBUSI MO HE3aBbPLUEHUTE aAMUHUCTPATMBHU U U3MBIAHUTENHU
npou3BOACTBa KbM AaTaTta Ha BnNunsaHeTo My B cuna’.

[apaHTVpaHeTo Ha 3aKOHHOCTTa Ha ynpaBfieHCKUTe AeNCTBUS MpaBn HamecaTta Ha
ObpxaBaTa B cdpepaTa Ha nuyHaTa cBoboga u cobCTBEHOCTTa NerMTMmMHa, npeasuanMa u
namepmma. AKo cnpaBegIMBOCTTa KaTo cOop OT BanuaHWTe MeTarpuanyeckn NpUHLMNU 1
LeHHocTn obycnaBsa nerutMMHocTTa (onpaBAaHOCTTa) Ha YNpaBfieHCKUTE OeNCTBUS,
3aKOHBT oOnpefens TAXHaTa neranHocT. JleramHoCT oO3HavaBa cTabwunuavpaH u
WHCTUTYLMOHaNM3NpaH KOHCEHCYC, NOCTUrHAT Npu cnasBaHe Ha TpawmHW, OTKPUTU 1 06LLM
npasuna. B 1031 cmucbn, KaTo neranHo/ 3aKOHOBO YCTaHOBEHW, AaHbYHUTE 3a4bIDKEHNA
He ca NpOW3BONHW, a NpeAcTaBnsABaT eauH npeaBapuTenHO NPeABUAUM WU Kankynupyem
yTexHsaBal, ¢akTop, YCTaHOBEH nNpu CTPOro cnasBaHe Ha 3akoHoBaTa pamka.
YcTaHoBsIBAHETO Ha MyGnuyHUTE 3aAbiDKEHUS € u3pa3 Ha MNOMUTUYECKO pelleHne U
ynpaBrneHcka OEeWHOCT U HeroBaTa OCHOBa € JafieHa Ha KOHCTUTYUMOHHO HMBO KaTo
rapaHuMs 3a NErMTUMHOCT W 3aKOHHOCT?. B  ocHoBaTa Ha NpuHUMNa 3a
3aKOHOYCTaHOBEHOCT Ha Hano3uTe CTOM CTPEMEXbT Aa Ce U3KI4YM NpousBona u aa ce
ocurypu npoueaypHa v cbabpxaTernHa pamMka, orpaHuyaBalla Hamecarta Ha nybnuyHarta
BMacT B UMyLLEeCTBeHaTa cdepa Ha rpaxgaHuTe U TeXHUTe OpraHusaummn u rapaHtTupaLia
npaesata uMm.
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CtpaHu no goroBopa 3a ocobeH 3anor

aBTop: HeBeHa 3apaHkoBa
HayyeH pbkoBoauTen: npod. a-p C. Taces

SUMMARY: An interesting practical problem is the ability of certain persons to conclude
contracts for registered pledge as well as the requirements these persons should meet depending
on their role in the contract — pledge holder or pledge creditor. Regarding the economical
expedience the legislator have accepted that only certain persons that meet the legal requirements
are allowed to be pledge holders. On the other side there are no additional requirements for the
pledge creditor. The following article is dedicated to them.

Keywords: registered pledge, collateral, dead pledge, creditor, debtor, guaranty, personal
counter-bond, real collateral

BbBeaeHve

HoroBopute 3a ocobeHu 3anosu no pega Ha 303 ca 3amucneHu oT 3akoHogaTens
kaTo obesneyeHne, yypeasiBaHO Hal-Beye MO TbProBCKU CAENKW, C Len ynecHsiBaHe
cTtonaHckusi obopoT. 3aToBa € AadeHOo NpaBo Ha NMMUTATUBHO onpederneH Kpbr nuua ga
rapaHTMpaT CBOUTE 3aAbIDKEHMs Ype3 To3n cnocob. 3a 3anoxHuTe KpeguTopu, oT gpyra
CTpaHa, HAMa BbBEAEHWN U3PUYHU OrPaHUYEHUs1 OCBEH rPaXaaHCKONpPaBHUTE U3NCKBaHUSA
3a NpaBo U AeecrnocoGHOCT, Hy)XHW 3a CKIoUYBaHe BanvaHU NpaBHW caenku, npuaobreaHe
Ha npaBa M NoeMaHe Ha 3abIMKEHUS.

N3noxeHune

CTpaHute no [oroBop 3a 0COGEeH 3anor He3aBWCMMO OT Ka4yecTBOTO, B KOETO
yyacTBaT, Ha NbPBO MACTO TpsibBa Aa npuTexasaT rpaxaaHcka NpaBoCMOCOOHOCT — T. e.
abcTpakTHaTa Bb3MOXHOCT Aa 6baaT HocuTenu Ha npaBa M 3agbimkeHus. [pu
n3cneaBaHeTo Ha npaBoCnoOCObOHOCTTA M AeecnocobHOCTTa cnejBa nuuara ga ce
pasrpaHu4aT Ha umanyeckn u opugudeckn. leecnocobHocTTa ce pa3BuBa B paMKuTe Ha
npaBoCNoOCOOHOCTTa U Ce M3passiBa BbB Bb3MOXHOCTTa Ha CTpaHMTe pearHo Aa ckroysaT
BanvMAHW NpaBHU CAENKW, Aa noemaTt 3agb/bkeHusa v aa npugobueaTt npaBa CbC CBOU
nuyHu gencteus. EgHo nuue moxe ga 6bae npaBocnocobHo, 6e3 fa e geecnocobHo, HO
obpaTHOTO e HeBb3MOXHO. Korato crtaBa gyma 3a topuaudecku nuua obadve, TakoBa
pasrpaHM4yeHne He MOXe da Ce HamnpaBu, HUTO MOXe [a Ce roBOpM 3a CTENeHu Ha
[eecnocobHOCTTa, Thi KaTo OT CaMOTO CU Cb3[aBaHe [0 Kpas Cu, Te Cca HanmbflHO Aee u
npaBocnocobHu. [Mpyu TAX He MoOXe da MMa M OorpaHuvyaBaHe WM OTHEMaHe Ha
neecnocobHocTTa.

He Taka ctom BbMPOCHLT Npu huandecknte nuua. Te cTaBaT NpaBOCMOCOGHU OT
MOMEHTa Ha paxgaHeTo cu. Tyk ycnosue e geTteTto Aa 6bae pogeHo xuBo. 3a poaeHo To
ce cMsTa, Korato MnogbT Ce OoTAenuM OT TANOTO Ha Mavkata, 6e3 ga e HyXHOo
(haKTU4ECKOTO NPUKIOYBAHE Ha BCUYKM MEAMLMHCKM MaHUMynaumm, a 3a aa ce npuemMe 3a
XMBOPOZEHO, [JeTeTo TpsiGBa [Ja WMa CbpAeuHa M AuxaTenHa AelHoCT. ° 3a cMbpT ce
npvema MOMEHTBLT Ha MbJIHOTO UM NPEYCTaHOBSABAHE, Pa3fINYHNTE KOMATO3HU CbCTOSHUSA
He ce cMATaT 3a TakaBa. JluueTo npoabikasBa Aa e NpaBoCcnocoOHO, Makap U HambiHO
TNULLEHO OT [JeecnocobHOCT.

3a MbpTBO ce npuema u nuue, obsiBEHO 3a TakoBa No cbaebeH pea, Npu cnassaHe
Ha ycroeuaTa B [TIK n 3/1C. NeproabT OT paxgaHeTo A0 CMbpTTa € BpeMeBaTa rpaHuua
Ha npaBocrnocobHocTTa npu  dusndecknte nuua. [lo HaweTo 3aKkoHOA4ATENCTBO
npaBoOCMOCOOHOCTTa He MOXe Aa Ce OTHema, BbMpEekM Ye ce npuema 3a Bb3MOXHO
orpaHM4yaBaHeToO U B paMKUTE Ha onpegeneH o6em u cpok — Hanpumep npu U3nbiiHEHWE
Ha npucbda NuwasaHe OT cBoboga. Yn. 73 ot crapums CK cblio ce cmsATa OT HSAKOW

3 Masnoea, M. “I'paxaaHcko npaBo — o6Lwa yact, usa. Cocu-P, 2002, ctp. 236.
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aBTOPM 3a XMMOTE3a, CBbP3aHa C orpaHMYaBaHe Ha NpaBocrnocobHOCTTa, >4 Makap Tyk Aa
Bb3HMKBAT peauua TeopeTuyHu cropose. [lo nogobeH HaymH Matepusita e
Bb3npousseneHa u B un. 130 an. 4 ot HoBusa CK. OrpaHuyeHneTo obave He ce oTHacs A0
BCTBbNWUN B Opak HembHONETEH, KONTO cTaBa AeecrnocobeH, HO MoXe Aa ce pasnopexaa
HeABWKMMU UMOTH CaMO C paspeLLeHne Ha paoHHUS CbAMS NO NOCTOSHHUSA CU afpec.

C rpaxgaHcka npaBoCcnocobHOCT y Hac ce Non3Bar M nuua, KOUTO He ca rpaxaaHu
Ha Penybnuka Bvnrapus.

YyxaeHew cnopeg un. 2 34Pb e BCAKO nuue, KoeTo He e Bbnrapcku rpaxaaHuH, a
Taka cblo u anatpugute. CbrnacHo un. 3, an. 1 34PB, yyxageHuWTe y Hac MMaT BCUYKM
npaBa M 3agbimKeHUs No ObnrapckMTe 3aKoHW, C WU3KMYeHWe Ha Tesu, 3a KOWUTO ce
M3NCKBa M3PUYHO ObMrapcko rpaxaaHcTBo. TakuBa nuvua MoraT ga npugobusaT
CcybeKTUBHM npaBa, AOKOMKOTO M3pMYHO He e 3abpaHeHo. Ha Tax e gageHo npaso ga
npugobusat M TbProBCKO KayecTBO, CTMra Aa umaTt paspelleHne 3a MNOCTOSHHO
npebvBaBaHe B CcTpaHaTa, KakTo M Oa ydypeasBaT CcBOOOAHO pasnuuHWTE BWUAOBE
TBProBCKW ApYyXecTBa.

Hanunyneto Ha npaBocnocobHOCT, cxBallaHa Kato abcTpakTHa Bb3MOXHOCT €A4HO
uanyecko nuue fa 6bAe HocUTEN Ha MpaBa U 3a4bMMKEHUS], BCe OLLE He € JOCTaTbyHa,
3a a MOXe TO Ja CKNioYBa BanvaHu NpaBHU caenku. 3a Tasu Len e HyXXHO Aa nputexasa
n geecnocobHocT. [MbnHa TakaBa We Mma nuue, HaBbPLUMO MbIIHONETUE, KOETO He e
nocTaBeHO Moj 3anpelleHne. HaweTo 3akoHo4aTencrBo pasnuyaBa 2 CTENeHW Ha
AeecrnocobHOCTTa, KaTo NocTaBeHMTe NOA NbIHO 3anpelleHue 1 nuuata nog 14 roguiwHa
Bb3PacCT ca U3LAMNO MULLEHN OT Takasa.

OT TAXHO VMe BOMeussaBsIBaT W CKIOYBAT COEMKA POAUTENUTE UM UMK
HacToMHuuMTe MM. B cnyyai, 4e cTaBa gyma 3a [OeiiCcTBMS Ha pasfnopexpaHe C
HeABMWXUMU MUMOTW, C ABWXUMMW Belyn ype3 dopmarnHa cAenka u C BrioroBe, Kakto U C
LEHHW KHWUIW, NpUHaZnexawm Ha JeTeTo, TakuBa ce AOonyckaT camo C paspelleHue Ha
PaNoHHMA CbA MO HaCTOAWMSA My agpec, ako pasnopexgaHeTo He NpoTuBOpeYn Ha
uHTepeca Ha geteto. [lapeHue, oTka3 OT npaea, AaBaHe Ha 3aeM u obesnevasBaHe Ha
YyXKAM 3a0bIDKEHUS OT HEHABBPLUUMO MbIHONETUE AETE Ca HULLLOXKHW.

Mo wnsknioveHne obesnevaBaHe Ha YyXaW 3adbiKeHVUs Ypes 3anor Unu unoTeka
MOXe [a ce M3BbPLUN MO peda 3a pas3nopexaaHe C HeABMXUMUTE UMOTWU Ha AeTeTo, T. e.
— C paspelleHne Ha parioHHNUSA CbA MO HACTOALLMSA agpec Ha AETETO, HO CaMo MpU HyXAaa,
1 04eBMOHa Non3a 3a 4eTeTo UMK U3BBLHPEAHWN HYXXOWN Ha CEeMENCTBOTO.

B cnydas, ako ctaBa gyma, 3a obesnevyaBaHe Ha 3a4bIMKEHUs, Ypes CKIoYBaHe Ha
noroBop 3a ocobeH 3anor, TpAbBa ga ca Hanuue u obcToaTencreata no an. 3 yn. 3 ot
303, OOKOMKOTO e4HO HEMbMHOMETHO N1LUE € Bb3MOXHO [a Ce OKaXKe HOCMTEN Ha HAKOU
npasa nocoyexu B un. 3, an. 3

Mopaau ocobeHnTe N3MckBaHWA NO OTHOLLEHWE KavyecTBaTa Ha 3anorogarens Hama
Kak ga nonagHeMm B obxsaTa Ha anuHes edHO WM ABe, KoraTo cTasBa Ayma 3a 3anor Ha
06€eKkTH, COGCTBEHOCT Ha HEMBIHOMETHO NNLE, KOETO HE € EMaHLMMUPaHO.

Jlnyata HaBbpWKNM 14 roanHW, HO HEeHaBbPLIMNK 18, KaKTO N Ha Te3n NnocTaBeHu
MoA OrpaHNYeHo 3anpeLleHne umMaT YyacTuyHa AeecnocobHOCT, KaTo UM e AadeHo nNpaBo
[a CKMoYBaT HAKOW ApebHU choenku 3a 3agoBofisiBaHE Ha NMUYHKM NoTpebHoCTM u aa ce
pasnopexgar C 4oX04M, NpuaobuTn Ypes nNnyeH Tpya.

Tpabsa ga ce uma Bnpeasua obade, Ye 3a OTAEMHUTE KIMOHWU OT NPaBoTo, Te umat
cneunanHa [eecnoCobGHOCT T. €. ca HambiIHO 4eecnocobHM B KOHKPETHWA KIOH Ha
rpaXxgaHCcKoTo npaBo. Taka Hanpumep, CKMYBaHETO Ha Opak OT HenbfHOMEeTEH, HO
HaebpLKN 16 roguwHa Bb3pacT cybekT, BoAM A0 HeroBata eMaHumnauus, T. e. 6payHarta
neecnocobHOCT HacTbMNBa Ha 16 roguHW, a ckrnyYBaHeTo Ha Gpak Boau Ao npuaobueaHe u
Ha obLa rpaxxgaHcka geecnocobHocT. ToBa € eQNHCTBEHOTO U3KIKYEHNe, NPpY KOeTo, Ha
nvue He Hasbpwmno 18 roguwiHa Bb3pacT, € AafAeHo NpaBo Aa npuaobusa U TbProBCKo

34|_|aBJ'IOBa, M. “I'paxgaHcko npaBo — obwa vact, usa. Codu-P, 2002, ctp. 240.
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KayecTBO, T. € — e4HO TakoBa Nnuue 6y Morno fa e cTpaHa no 4OoroBopu 3a 0CobeH 3anor,
0OpY M B Ka4yeCTBOTO Ha 3anorogaTen, Npu ycrioBMe 4e He ce cTura A0 OeWCTBUA Ha
pasnopexaaHe C HEABWXMMWU UMOTH, 3a KOUTO LLE MY € HYXXHO paspeLleHne OT panoHHMA
cbh No HactosAw agpec. Ha HaBbpwwunua 16 roguwHa Bb3pacT € npefocTaBeHa U
Bb3MOXHOCT 3a CBOOOAHO YNEHCTBO B KOOMepaLuuu, HO B Cryvyas KoonepaumsTa Kato Bua
TbProBeL, a He KOHKPETHUAT 1 uneH, buxa bunu ctpaHa no goroeopa 3a ocobeH 3arnor.

MbnHa geecnocobHOCT umat HaebpwWKUNUTe 18 roguwiHa Bb3pacT, Npu YCrnoBue, Yye
He ca nofj HSAKoW OT BMAaoBeTe 3anpelleHune. Tean cybekTn moraT cBo60AHO Aa cknoysaT
npaBHW caenku. BaxeH MOMEHT e e B Ka4eCTBOTO Ha KOS CTpaHa yyacTBaT Te — Ha
3anoXeH KpeauTop unu 3anorogarteri, Tbil KaTo MO OTHOLIEHWE Ha NOCneaHus, 3aKOHbT
BbBEXAa peavua AONbIHUTENHU OrpaHUYeHns 1 U3UCKBAHWS.

3anoropaten noHavano Tpsibea Aa 6bae coBCTBEHMKLT Ha BelwTa. Un. 78 3C
HaMupa NpUNoXeHne 1 No OTHOLLEHNE Ha 0COOEHUs 3aror, JOKOKOTO HAMa nNpeaBuaeHn
cneuyuanHu nanckeanuna B 303 nnn B T3

MoraT ga ce 3anarat HecobCTBEHM BellM W B XxunoTesaTta Ha un. 12 an. 2, 3anorst
LLie e MPOTUBONOCTABUM Ha JeiCTBUTENHNS cOBCTBEHMK. >

Hama npeuka Tpeto nuue, aa obe3neyumn Yyxa AbMAr ¢ HAKOW OoT obekTute no un. 4
ot 303, cTura To camoTo Aa BfnM3a B Kpbra Ha nocodeHute B un. 3 cybektn. ToraBa HamMa
3Ha4yeHue, Ye caMusAT ANbXHKK No 06e3nevyaBaHOTO B3EMaHe He OTroBaps Ha NOCOYEeHUTEe
ycnosusa. Owe noeeye, 303 uaucksa OT 3anorogatens Aa nonara 3a 3anoXeHoTo
MMYLLIECTBO rpuxaTa Ha [00Opwusi TbproBel, KOETO npeanonara crocobHOCT OT Heroea
CTpaHa 3a ToBa.

JlnyaTa, KOUTO MoraT ga ckni4dBaT AOroBop 3a ocobeH 3anor, B ka4ecTBOTO Ha
3anorogatenu, ca numutatMBHO u3bpoeHn B un. 3 ot 303. Pasnopenbata e
nMmnepaTMBHa 1 He ce Jonycka cybekTn U3BbH TO3N Kpbr Aa obe3nevaBaT 3agbimkeHnsTa
cu no peaa Ha 303.

Un. 3 ot 303 r1 pa3genst B HAKOMKO rpynu, KOMTO ca CXeMaTUYHO NpeacTaBeHn B
cnegHata Tabnuua:

®ur. 1. CtpaHu no gorosop 3a ocobeH 3anor

35 Kanawngxues, A. “ObnuraumoHHo npaso — obLa yacT”, neto usgaHue, Cuéu 2010.
Kananpxues, A. “ObnuraumoHHo npaso — obLua YacT”, neTo usganue, Cném 2010, ctp. 642.
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TunuyHuTe cybekTn ca Tesmn, nocoveHn B un. 3, an. 1 ot 303. Te nmat npaeo,
cBoboAHO Aa ckmioysaTt 3a obesneyaBaHe Ha CBOM M YYXAW 3a4bIDKEHWS [JOroBOpM 3a
ocobeH 3anor — ToBa ca BCUYKM BUAOBE TbProBLU, KakTo 1 nuuata no yn. 2 ot T3.

3anoropgartenu moraTt Aa ca Ha MbpBO MSACTO ThprosuuTte. 3a Aa 6bae oka4yecTBEHO
edHO nuue KaTo Tbproeew, TO TpAGBa Aa OTroBaps Ha OnNpefderieHn W3UCKBaHWsA, KaTo
obLwmnTe ca NocoveHn B THProBCKMS 3aKOH, a peauvua crneuuanHu morat ga 6baaT
OOMbIHUTENHO YCTAHOBEHU B APYTM HOPMaTUBHU aKTOBeE.

Ha nbpBO MSICTO, 32 Aa roBOpUM 3a TbProBcKa AeecrnocobHOCT npu duranyecknuTe
nuua, Te TpabBa Aa npuTexaBaT rpaxpaHcka Takaea, T. €. Ja Ca MbMHONETHU —
HaBbpWKM 18 roguiHa Bb3paAcT U Aa He ca MOCTaBEHW MO MbIIHO UMM OrpaHUYeHo
3anpelleHve. W3knoveHne npeacTaBnsBaT eMaHUMNUpaHUTe HEeMbIIHONETHWU, KOUTO
moraT Aga npuaobusT TbProBCKO kayecTBO, CTWra B npegmeta Ha AeWHOCT, Aa He ca
BKIIOYEHW CAEMKA Ha pa3nopex/aaHe ¢ HeABKUMU UMOTH®!

37CTed)aHOB I., “TbproBcko npaBo obwa Yact”, Abarap, 2009, ctp. 102 B TbproBcko npaBHaTa AOKTPUHA U
npakTMka ce MpueMa, Ye HEMbIIHOMETHWTE M OrpaHUMYeHO 3anpeTeHuTe nvua He MmoraT da ObaaT
peructpupanun kato ET, HATO Ja 6baaT CbAPYXHULM B TbProBCKU APYXXECTBa, AOPU CbC CbrMacuMeTo Ha
poautenuTe/noneunTeNUTE CU, NOPaaM M3MCKBAHETO 3a Gbp3MHa U ONEpaTMBHOCT B TbProBCKUS 0GOPOT.
M3knioueHne ce gonycka camo 3a T. Hap. eMaHuMnMpaHy HeMbIHOMETHW, KOUTO MPeacpoyHo npugobusat
[neecnoco6HOCT. Bbnpeku ToBa, Te HAMAT NPaBo Aa ce pasnopexaar CamoCTOATENHO C HEABWXUMU UMOTH U
no Tasu npuymHa NogoGHU caenku crensa Aa 6baaT n3BafeHn OT Kpbra Ha TbproBckaTta UM AeiHoCT.
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TepMUHBT TbproBel, B TbProBCKOTO MpaBO UMa OCOOEHO 3HayeHue, KOEeTO He
cbBraga ¢ MKOHOMUYeckoTo TakoBa. Cniegsa Aa ce npueme, ye 303 Bnara B HEro CbLUMs
CMWCBI1, KAKbBTO U TbPrOBCKUAT 3aKOH.

TbproBCKUST 3aKOH pasfens TbproBUMTE Ha HAKOMKO BMAaA KaTto, 3a Aa morart aa
Obaar 3anorogatenu, e 6e3 3HadeHue, KbM KOW OT TSIX Ce npudncnsasar. BaxHoTo e ga um
ObAe NpU3HaTO TbProBCKO KA4yecTBo.

Toprosum no yn. 1 an. 1 ot T3 ca nuuara, KOUTO NO 3aHATME U3BBLPLUBAT HAKOSA OT
n3bpoeHnTe B anuvHesa efHo caenku. 3a ga O6bae egHO nuue Tbproeewy Mo 3aHATve,
TpsibBa OCBEH [fa npuTexaBa rpaxgaHcka [AeecrnocobHocT, TpsibBa ga uv3BbpLUBa
abCcontoTHM THProBCKU CAENKW, Aa ' CKMYBa CUCTEMHO MO 3aHSATUE, KaTO OCBEH TOBA Mo
npaBu OT CBOE UME U B MOBEYETO Cllyyan 3a CBOS CMeTKa U puck.>®

TbproBuM Mo anuHess e4HO LWe ca Ha MbpBO MACTO (PU3MYECKUTE NULA, KOUTO
M3BbPLUBAT TakmMBa COENKMW, HO BCe OLLe He ca ce peructpupanu kato ET n opuanyeckute
nvua, kouto obave, He ca TbProBLUW, CNopes NpaBHO-OpraHU3aUnoHHaTa uMm opma.

ABCOMIOTHNTE THPrOBCKN CAENKU Ca COENKMTE NOCOYeHU B anuHes egHo oT T3. Te
ca msyepnartenHo u3bpoeHu. XapaKTepHO 3a TAX €, Ye BUHarum ca TbProBCKW COESKM,
HEe3aBMCMMO Aanu M CKNYBaLLOTO MM NULE € HOCUTEN Ha TbProBCKO KayecTBo. ToBa He
03HayaBa, Ye Te ca e4UHCTBEHNTE Bb3MOXHM TbProBCKM CAENKW, HO 3a [ia Ce Npueme, ye
e[HO NULE e TbProBeL, Mo 3aHSTUE, CreaBa TO Aa CKIloYBa TOYHO Tesn caenkn®. OceeH
ToBa TO He TpsibBa Aa e Tbprosey, criopes NpaBHO OpraHM3auMoHHaTa cu dopma — aa e
PErMcTpMpaHo kaTo efHONNYEH TbproBeLl, TbProBCKO APYXECTBO Mnu koonepauus. He e
npedyka, AOpPU NMULETO Aa U3BbpLUBA TbProBCKU COESKW, U3BBH Kpbra Ha MocoyeHuTe B
anuHes efHo, Aa ce nNpuMeme 3a Tbprosel, cTUra Aa oTroBapsi Ha U3NCKBaHMATa Mo un. 1,
an. 3 T3. CybekTuTe oTroBapsiLLyn Ha Te3un yCcrnoBusi, NpuaobueBaT TbproBCcKO KayecTBo, 6e3
[a ca BMMCaHW B TbproBCkM pernctbp kato ET. Teanm cnydam 3a TAX BB3HUKBA
3aQb/KeHNe ga ce perncTpupar kaTo TakmBa B 7-AHEBEH CPOK, MPU HEU3MbIHEHNETO Ha
KOeTo nM ce Hanara rnoba. ®opmanHo nornegHaTo obave, HAYaNHMAT MOMEHT Ha CpPoOKa e
TPyAeH 3a onpegensHe. B To3n cnyyan BNMcBaHETO MMa AeknapaTvBeH edekT nuuarta ca
npuTexasanu TbProBCKO Ka4eCTBO U Npean Hero.

3a ga Bnuvwe ocobeH 3anor B TO3U UHTepBas, HepernctpupaHoTto B TP nuue cnepga
[a npegocTaBy JOKYMEHTU, A0OKa3BaLly HanuumeTo Ha ycnosusTta no an. 1, un. 1 ot T3.

Heobxogumo ycnosue 3a npuaobuBaHe ka4yecTBOTO TbProBew €, TOM Aa U3BbpLUBa
caenkata oT cBoe MMe. He e 3agbimknTenHo ga e u 3a CBos CMeTka, Makap B MOBEYETO
cnyyaun e. B TO3n acnekT KOMMCMOHEPBT M CNeaUTOPBT Ce CMATaT 3a TbProsuM, A40KaTO
NPOKYPUCTBT U TBPrOBCKUSAT MbIHOMOLUHMK He ca, 3aloTo AeWCTBaT OT YyXO4o uMe.
EOVHCTBEHOTO 3aKOHOBO W3KIHOYEHWE € MpW TbProBCKUS areHT, KOWTO YeCcTo CKIo4Ba
cOenkn OT YyXAo MMe, 3a 4dyxaa CMeTKa, HO BCe Nak uenu peanuanpaHeTo U Ha
cobcTBeHa nevanba.

CpenknTe TpsabBa ga ce u3BbpwBaAT “No 3aHaTne”. To3n TepMUMH MMa npeasug
€0HO NPOABLIMKUTENHO yNpaXHsBaHe Ha AafeHaTa AelHocT. To Tpsibea Aa € CUCTEMHO U
[a € Haco4YeHO KbM Cb3gaBaHe TpaeH M3TOYHMK Ha neyanba. He e Heobxogumo ToBa
3aHATME Oa e eAVHCTBEH UMW MbK rMaBeH U3TOMHUK Ha A0X04M 3a NUUETO, KakTo U Aa ce
peanuaupa nevanba ot Te3n caenku. HyxHo e, Te aa ce m3BbpLBaT C wen nevanba.
YecToTO MM MacoBO CKMYBAHE Ha TakMBa CAenku e Oener 3a HanMyuMeTo Ha
npegnocraekaTa “no 3aHaTue”.

Mpu ycnoswue, 4Ye oTroBapAT Ha BCUYKM U3NCKBAHMSA MO an. 1, TbproBum No 3aHATUE
Morat fa ca v topuandecks nuua. Te Tpsibea Aa ca M3BbH kpbra Ha nuuarta no yn. 1, an. 2
— T. €. He OMBa Oda ca TbProBCKM APY)XeCcTBa MMM Koonepauwu, 3alloTo ToraBa Guxme
MOMMNK Aa r onpeaenvM Kato TbproBUM cCrnopef npaBHO-OpraHu3auMoHHaTa UM dgopma.

38CTquaHOB I., “Tvproscko npaso ob6La Yyact”, Abarap, 2009, cTp. 67.
39CTeraHOB I"., “Teproscko npaso ob6La Yyact”, Abarap, 2009, ctp. 70-71.
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TakmBa moraT Ada ca AbpXaBHU NpegnpuaTusi, obpasyBaHM Bb3 OCHOBa Ha cneuuaneH
3aKOH, KOMTO M KOHCTUTYMpa KaTo IopUANYECKUN nuua.

MoraT fa ce oKa4yecTBAT KaTo TbProBUM MO 3aHATUE COPYXEHMATa 1 hoHaauunTe,
ako 3anoyHaT 4a M3BbPLUBAT CTONAHCKa AEMHOCT Npu ycnoBusATa Ha yn. 1, an. 1 ot T3. Ta
obaye He OuBa Oa ce npeBpblia B OCHOBHA, 3aLOTO XapakTepucTukata um e Ha
IOPUAMYECKUN LA C HECTOMNAHCKA Lien.

Bb3moxHOCT ga ObagaT TbproBuM no an. 1 e JageHa U Ha ObpXaBHUTE
yupexaeHusl, ctura fa usBbpLUBaT Npsiko, a He nocpeactsoM yypegenn EOO wnu EAL
abConoTHU THProBCKN COENKW.

O6wwuHaTa, Npu ycrnoBme 4e Mpsko UM Ype3 HenepcoHndULMpaHn npeanpuaTms
M3BbpLIBa CAENKU MO 3aHsATUE, OT Kpbra Ha u3bpoeHuTe B an. 1, cbWoO Moxe Aa
npruaobue TbProBCko KAa4ecTBO

B 303 e u3pnyHO € JafeHa Bb3MOXHOCT U U3BBH Te3W xunoTtesu Ta ga obae
3anorogarern, korato obesneyaBa 06LLMHCKN AT NpU ycroBusaTa 1 no pega Ha 30[.

Opyr Bua TbproBuu, ypegeuum B T3, ca Te3n no an. 2 — B 3aBMCMMOCT OT
npaBHOOPraHn3aunoHHaTa UM opma — ToBa Ca TbProBCKUTE APYXKECTBA, €OHOMUYHUTE
TbProBUM M KoonepauuuTe, ¢ usknoyveHune Ha XXCK.

3a pga 6bae egHo nuue, egHoONMYEH Tbproeel, To TpsibBa ga 6bae AeecnocobHo
pusmyecko nuue — T. e. HaBbpLuMo 18 rogmHa Bb3pacT unu 16 ako e BCTbNMIO B Opak
1 0a He e NOCTaBeHo nop 3anpelleHne. KoraTto kato egHoNMYeH TbproBew, ce perncrpupa
eMaHUMnNupaH HenbiHoneTeH, NPeaMeTbT My Ha AEeNHOCT He OuBa ga e CBbp3aH CbC
cOenkn Ha pasnopexaaHe C HeaBwkumn umoTu. B cnyvanm, 4e 3anara TbproBCKO
npeanpuaTMe, B KOETO UMa BKIIOMEH HEOBWKMM WUMOT — We My ObAe HYXHO U
paspeLLeHne OT pafioHUs Cbf, OOKONKOTO 3anorbT € AeNCTBME Ha pasnopexaaHe.

OcBeH ToBa, NuueTo TpabBa ga MMa NOCTOSHHO MECTOXMTENCTBO B CTpaHaTa.

ToBa ca NONoOXWTENHWTE NPEANnOCTaBkM, 3a Oa MOXe egHo nuue ga o6bae
perMcTpupaHo kato egHonuyeH TbproBel. OcBeH Ha TAX, TpsabBa ga oTroBaps M Ha
oTpuuaTenHuTe TakvBa - Ja He € B MPOM3BOACTBO 3a 0b6siBABaHEe B HECBLCTOSATENHOCT,
HEeBb3CTAHOBEH B MpaBaTa CU HEeCbCTOSATENEH MNW Nuue OCbAEHO 3a BaHKpyT, Aa He e
perucTpupaH Beve Kato eAHOSNIMYEH TbProsel,.

He e npeuka, BMecTo ga ce peructpupaT KaTo €4HOMNWYHW TbProBLM, €4HO Unn
HSIKONMKO PU3MYecKM nuua aa npegnouutaT, npu ycroBue Ye ynpaxHasaT unu cmataT ga
YyNpaXKHsiBaT TbProBcka AEWHOCT, Aa y4peasaT HAKOe OT NMOCOYEHUTE B 3aKOHA TbProBCKM
apyxectBa. To3u cnydyait obade He Te, a HOBOYYPEAEHOTO APYXKECTBO, KOETO € OTAENHO
topuandecko nuue, we 6bae HocUTen Ha TbProBCKOTO KayecTBO M obGesnevaBaHeTo Ha
3a4b/MKEHNETO nocpeacTBOM ocobeH 3anor, e ce OCbLUEeCTBSABa OT HErOBO MME.

ToproBckute gpyxecrtsa ca 0beanHeHUss Ha ABe Wnu noseye nuua, 6e3 3HavyeHune
nann ca U3NYeckn WUNu pUOUYECKN 3a U3BbPLUBAHE Ha TbProBCKM COENKM C 06LK
cpencTtea. B onpeaeneHn oT 3akoHa criyyau OpPYXeCTBO MOXe [a ce yuypeau M OT e4HO
nvue. Benykn TbproBcku ApyKecTBa NpuUTexaBaT TbProBcka NpaBoOCnocobHOCT 1 nopaau
ToBa 6e3 M3knYeHne, MoraT Aa ca KakTo 3aoXHW KpeauTopu, Taka u 3anorogarenu.

Un. 65 o1 T3 BbBEXaa M3UCKBAHETO, YYpPEAnTENN Ha TbProBCKM ApYXeCcTBa Aa ca
caMo ,eecnocoBHN U3NYECKM UK HOPUANYECKN, GBRrapckm Unu YyxaectTpaHHu nuua.

TbproBCkM OpyXecTBa ca cbOupaTenHuTe W KOMaHOUTHUTE JpYXecTBa
OpyXecTBaTa C OrpaHuM4eHa OTrOBOPHOCT, aKUWOHEPHWUTE ApyXecTBa WM KOMaHOUTHUTE
OPYXecTBa C akuuu.

OcBeH Tax obaye un. 1, an. 2 xapaktepusupa u koonepaummTe C U3KMIOYEHNE Ha
JKCK kaTo TbproBum cnopep npaBHO-OpraHu3aunoHHaTa uMm opma. TaxHata ypenba e B
crneunaneH 3akoH - 3Koon. Te cbuwo ca KOJ1. MNoag koonepauus crneasa Ada ce pasbupa
BCSKa Koonepauusi, BKIMOYUTENHO U HENHWUTE PasHOBUOHOCTM - KOOMepaTUBEH CblO3 UNn
KoonepaTvBHO npeanpusiTue. TbproBckata AEWHOCT Ha koornepauuuTe e nogvvHeHa Ha
obLWust pexum KaTo Npu TbProBCKUTE ApyXecTBa. B TakuBa morat ga uneHysaTt nuua
HaBbPLMKM 16 rogulHa Bb3pacT 1 6e3 ja € HY)XXHO Te a ca eMaHuunmMpaHu.
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Twbproeey no anvHest 3 Moxe Aa e BCsIKo Nnuue obpasysano npeanpusitue, KOeTo no
obem 1 npegmeT M3nckBa Aenata My ia ce BOASAT MO TbProBCKU HAUMH.

JlnueTo TpsAGBa 06pa3yBano TbProBCKO NPeAnpUATUE - NO4 NPeanpusTUE B cryyasi
ce pas3bupa onpefeneHa cTonaHcka eavHULa - MarasuH, atenue, oguc, paboTunHuua u
ap. Kato obekT Ha npaBoTo ro Tpetupa un. 15, an. 1 ot T3 - kaTo CBBKYMHOCT OT npasa,
3a4bIKEeHNs U akTUYEeCKn OTHOLLEHUS MOXe Aa Obae NpexBbprieHo ypes caenka. B
cbCTaBa My Bnu3ar:

1. MmywiectBeHn npaBa  (BewHW M obGnurauMoHHW,  B3emaHud), W
HeuMmyLLeCTBEHU NpaBa (chmupma, TbproBcka Mapka 1 Ap. UHTENeKTyanHu npasa).
2. 3agbikeHus - ToBa € NacvMBbT Ha NPeanpUsSTUETO Ha TbProBeLa - NapuyHu

3a0b/MKEeHNss KbM [OCTaBYMUM, MO KpeauTu, KbM OlogkeTa, KbM coOCTBEHMUMTE Ha
Kanutana u np.

3. dakTM4eckn OTHOWEHNs - Te obpasdyBaT HemaTepuarHuTe enemMeHTUM Ha
npegnpuaTneTo. Te npeacTaBnsiBaT NocTUrHatata opraHusauusi B NpeanpusTMeTo -
BPb3KM WM OTHOLUEHUS C KOHTpareHTu, ummuaxk. Camm no cebe cu Te3m dakTuyecku
OTHOLUEHUSA He 3HayaT HULLO, HO BKIIIOYEHM B CbCTaBa Ha npeanpusaTMEeTO Oka3BaT
ocobeHa pons 3a ocblliecTBsiBaHaTa AEMHOCT OT TbproseLa.

TbproBCKOTO NPeAnpuUaATUE € KOMMSIEKC OT XeTEPOreHHN eNeMEHTU 1 ce oTnu4yaBsa
OpyriTe BMOOBE CbBKYMHOCT MO TOBA, Y€ HSKOM OT TAX, NpuUTexaBaT CaMOCTOSATENeH
06nuK eaMHCTBEHO, AokoraTo ca B Hero. TakuBa ca cupmarta, TbproBckata mapka,
(PaKTU4ECKUTE OTHOLLEHMS.

ToproBunm no anvHes 3 morat ga 6bgat camo nuua, KOUTO He W3BbpLUBAT
abConoTHN TBProBCKM CAEMNKW, 3allOTO B TakbB Cryyal Le M XapakTepusmpame Kato
TbProBUM NO anuHesi egHo.

HyxHo e no npegmeT u obem, genata Ha nuueTo Aa W3MCKBaT BOAEHE MO
TbPrOBCKM HA4YMH - CMATa Ce, Ye € Taka, Korato NpeanpusiTMeTo nonsea paboTHUUM nnu
CNyXWUTenu, BOAAT Ce TbProBCKU KHWIMK, Mon3Ba ce peknama, U BboOlie MMa HsKaksa
cTeneH Ha OpraHM3MpaHoOCT Ha Ta3u OeNHOCT. 3a BCEKU OoTAeneH cnyyanm TpsibBa Aa ce
npeueHsiBa ganu no npegMeT n obem genata e HeobxoaMMo Aa ce BoAST MO TbProBCKu
HauuH.

OcBeH nuuarta, npuTexasaliM TbproBCKO kadvectBo, 4n. 3, an. 2 or 303
npefocTaBs Bb3MOXHOCT Ha cybektute no un. 2 or T3 ga 6baart 3anorogareny no
noroBopu 3a ocobeH 3anor. C m3puyHo pasnopexpaHe T3 rM M3kn4YBa OT Kpbra Ha
TbproBuUMTE, BBLMPEKM 4Ye AEeNHOCTTa WM OonpedeneHo MOXe [a Ce OKayecTBM KaTo
cTonaHcka.

C ornepn ToBa 06CTOSATENCTBO, 3aKOHOAATENAT € NpeueHnn 3a uenecbobpasHo aa um
npegocTaBy Bb3MOXHOCT 3a obesnevaBaHe Ha 3aabimkeHusaTa no pega Ha 303. Tosa ca:

1.  dusnyeckn nuua, 3aHMMaBaLlM Cce CbC CeNCKOCToNaHcKa AEWHOCT, KaTo BUAbLT
W 1Ny NnpegHasHavYeHNeTo Ha NpoaykuusaTa ca 6e3 3HadeHue.

2. 3aHasfAT4MuTe, NMuaTa M3BbLPLUBALLM YCRYrM C NMUMYEH Tpyd, ynpaxHsBawmte
cBoboaHa npodecusi, 6e3 genHoCTTa UM Aa MOXe [a ce Onpefenu kato npeanpusitue no
yn. 1, an. 3. B npoTuBeH cniyyan Guxme MOrnu Aa rv oka4ecTBMM KaTo TbproBum criopen
YCTPOWCTBOTO Ha AENHOCTTa UM.

3. JlvuyaTa M3BbpLUBALLM XOTENNEPCKN YCNYrK, Ype3 npegocTaBsiHe NOMeELLEHUS B
obuTaBaHWUTE OT TSX XUNuLLa.

B cnyuyan, ye obpasysaT npeanpuatve obave u EeMHOCTTa MM NO NpeaMeT n 06em
M3nckBa fda ce BOAM MO TbProBCKM HA4YMH M TpuUTe KaTeropuum cybekTn moraT ga ce
pervcTpupaT KaTo e4HONNYHM TbProBLM Ha ocHoBaHue 4yn. 1 an. 3 ot T3.

C ornep ocobeHocTUTe Ha 3anaraHuTe obekTu, 3anorogatenaT € npeueHun, vye e

HY>KHO [ja NPeAoCTaBy Bb3MOXHOCT U Ha APYrv Nnua, M3BbH Kpbra Ha cyGekTuTe no um. 3
an. 1 ot 303.
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ToBa ca nuuata, nputexasalwy GesHanMuyHM LEHHU KHUXa, APYXEeCTBEHU ASNOBe
ot CO, KO, OO n KOA kakto M npaBa BbpXy MNaTeHTU 3a U300peTeHnst u nonesHu
MOZENU, PErMCTPUPaHN Mapku, MPOMULLINIEHN AM3alHW, TOMOMOMMU Ha UHTErparnHu CXxemu
1 cepTUdUKaTK 3a COPTOBE PACTEHNS U MOPOAMN KUBOTHMU.

M3knioveHusita BbBeAeHn c anvHes 3 ca pasbupaemu, Tbi KaTo BBNPOCHUTE
00eKTM ca C BaXHO 3HayeHuWe 3a CTOoMaHckMs Oo6OopoT, M OT Apyra cTpaHa KakTo
6Ge3HanMuHUTE LEHHW KHUMM He ca NpuUTeXaHue camo Ha TbProBUM U Ha Nuua, KOUTO
M3BBbPLUBAT CTOMaHcka [OEWHOCT, Taka M npaBaTa BbpXy W3GpoeHuTe O0O6eKTM Ha
MHAOycTpuanHa cobCcTBeHOCT.

3akoHbT NO3BOMSIBA M Ha CbAPYXHWUMTE B TbProBCKOTO [APYXECTBO Ada ca
3anorogatenu. MNpu ocobeHns 3anor Moxe NpeaMeT [ia ca APYXECTBEHU ASNOBE, HO HE e
HeobX04MMO CbAPYXXHMUMUTE Aa ca TbProBuM, B MOBEYETO CNyvan AOPU He ca TakuBa.

B cnyuyas 3akoHogaTenmsiT e oTAdan MpUOPUTETHO 3HaYeHWEe Ha XxapakTepa Ha
3anaraHusi obekT.

Bce nak cob6cTBeHUKBLT TpsiOBa Aa OTroBapsi Ha U3MCKBaHUSITA 3a NPaBOCNOCOOHOCT
1 0eecnocobHOCT No rpaXaaHCKOTO 3aKOHOAATENCTBO, 3a Aa MOXe Aa CKIoYBa BanuaHu
npaBHW CAENKMN JINYHO.

B Tasu xunotesa crnefBa fa ce npueme, Ye 3anorogaten 6u morbn ga 6bae u
emMaHUuunupaH HeMmbIHOMEeTeH, CTUra fja nputexasa npaBo Ha COBCTBEHOCT BbPXY LEHHU
KHUTW.

AKo ce obGe3neyaBaT 3aQbIKeHUst YUpes3 3anor Ha npaea no an. 3, npuHaanexawm
Ha HenbfHONeTeH, TpsabBa Aa ce cnasu pefbT 3a pasnopexaaHe ¢ HEABMXMMU UMOTH, a
ako Tou obesnevyaBa uYyXOO 3adb/DKEHWE — C paspelleHue Ha pavioHHWA CbA MO
HacTosIlUMS afpec Ha AeTeTo, HO caMOo MpW HyXXAa M O4YeBMAHA Nonsa 3a AeTeTo unu
U3BBHPEOHWU HYXXAWN Ha CEMENCTBOTO.

CneumnanHa Bb3MOXHOCT e npefocTaBeHa 3a cybektute no yn. 3 an. 2 ot 303 —
CbMpy3nTe Ha €QHONUYHUTE TbProBLUM 1 NuuaTa no yn. 2 ot T3.

B Tasu cutyaums, peauua aBsTopu npuemart, Ye ce NPOMEHS XapaKkTepucTukaTta Ha
ocobeHnsa 3anor kaTo BuA TbProBCKW 3aror M NPUHUUNHO TbProBcka caenka. HanbnHo
Bb3MOXHO € Aa Ce CTUrHe OO CKMYBAHETO My WU3UANO OT rpaxpaaHCKonpaBHW CybeKTu,
HenpuTeXxxaBally TbProBCKO Ka4yecTBO. Tasu xunoTesa e eaHa OT OCHOBHUTE NPUYUHM 3a
CrMopoBeTE OTHOCHO CbLIHOCTTA Ha [JoroBopa W criedBa nv Tow fda ce npuema 3a
pPas3HOBMAHOCT Ha TbProBCKWSA 3anor 1 nNpu HeobxoanMOCT OT cybcmanapHO NpunoxeHue
KbM KOW 3aKOH criefBa aa ce oobpHeM — kbM T3 mnnun 33[.

Opyr npobnem, konto TpabBa Aa ce pasrneda no nogpobHo e, kakBu 06ekTn buxa
MOInu Aa 3anoxat noco4vyeHute yn. 3, an. 2 ot 303 nuua.

3a pa ce npuberHe o npunoxumoct Ha an. 2 ot 303 nuuarta Tpsbea ga He
OTroBapsAT Ha HWKOEe OT ApyruTe OCHOBaHusl. Te camute He OvMBa fda ca TbproBuu MK
nvua no 4n. 2 ot T3, 3aLl0To ToraBa MoXe fa ce npunoxu obuwarta xunortesa. He 6usa
CcbWwo Aa 3anarat o6ekTn Mo an. 3, Tbil KaTo B TaKbB Cllyyah UM € MO3BONEHO Aa ca
3anorogaTeny Ha ToBa OCHOBaHue, 6e3 3HaYeHMe HanM4MeTo Ha YCNOBMETO MO anuHes 2.

OT Tasu rnegHa Tovka M npensua obCTOATENCTBOTO, Ye 3a Aa 6bae egHo nuue
3anorogaTten, TpsabBa Aa nputexaBa NpaBo Ha COOCTBEHOCT BbpPXY MOCOYEHMS OOEKT,
cbnpysute Ha ET vnn nvue no un. 2 ot T3, moraT ga 3anarat €4uH 3HaduTenHo no
orpaHuyeH Kpbr 06ekTu OT Teaun, nocoyeHu B yn. 4 ot 303.

B TeopuaTa Mma wu3kasaHu cTaHoBMLIA, Ye Te3an cybekTu moraT ga cknwouysBaT
[oroBopu 3a 0cobeH 3anor camo OOKOMKOTO obesnevyaBaT 3adbiDKeHWATa Ha TexHuTe
CbMpy3un, UMa CxBallaHusi, Ye 3anaraHnte o6ekTu, TpsibBa Aa ca B PEXUM Ha CbMpyXecka
MMmyLlecTBeHa OBLLHOCT M Te ca 3anorogatenu, CbBMECTHO CbC cbnpyaunTe cu. Makap,
TOBa OEWCTBUTENHO Aa e TMNuYHUAT cnydan, B 303 HAMa M3pMYHO n3McKBaHe U He bmBa
no ThIIKyBaTeNeH NbT Aa ce BbBexaa NogobHO orpaHnyeHue.
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Mo moe MHeHue cybektute no un. 3, an. 2 ot 303 TpsbBa Aa moraT ga 3anarat
caMO B3EeMaHWs U CbBKYMHOCTU OT TAX, ABWKUMW BELUW, C U3KNIOYEHUEe Ha Kopabu u
Bb3AyxONnnaBaTenHu CpPeAcTBa, CbBKYMHOCTM OT MalUMHU U CbOPBXEHUS, CTOKA U
maTtepuanu, KakTo U pekonTarta oT TekyluaTa Unu creasaliara ctonaHcka roguHa, 6es ga
e 3a4b/KUTENHO Te3n 0beKTn Aa ca B PeXuM Ha CbhpyKecka MMyLLEeCTBEHA OBLLHOCT.
ToBa He oO3HayaBa, 4e nuua, OT KaTeropusiTa Ha anuvHes 2, He moraT u3obwo aa
yypeasdsaTt 3anor BbpXy 0Oe3HanuuHM UEHHW KHWKa, [OPYXKecTBeHW Janose oOT
cbbupatenHn U KOMaHAMTHU OPYXXECTBa, KaKTO KOMaHAWUTHUTE ApyXecTBa C akumn u
OpyXecTBaTta C orpaHuyeHa OTroBOPHOCT MMM BbPXY NaTEHTU 3a n306peTeHns 1 nonesHn
MoZenu, perucTpupaHy Mapku, NMPOMULLINIEHN AW3aNHW, TOMOMOMMN Ha UHTErpanHu Cxemu
N cepTuduKaT 3a COPTOBE PaCTEHUSI WU MOPOAM XUBOTHW, HO B TaKbB Cry4ai Te Lie
ObaaTt knacuduumpaHm cbrinacHo 4Yn. 3 anuHest 3 ot 303, KoSTO ce sBsIBa chneumnanHa
XMnoTesa B CPaBHEHMWE C an. 2 OT CbLUKS YNeH.

Cneumndmka npobnembT paskpvBa, koraTo cTaBa gyma 3a 3aror Ha TbProBCKO
npeanpuatue. JlormyHo nornegHaTto, nuuata no an. 2 He 6y cneaBano, kaTo uAno, aa
UMaT Bb3MOXHOCT 3a yypeAsBaHe 3arnor Bbpxy Hero. 3a Aa Moxe efHo nuue aa
obpemeHsiBa onpeeneHo MMYLLECTBO CbC 3aror, 1 CMe M3BbH xunotesaTa Ha un. 12 or
3083, TpsibBa ga npuTexaBa pasnopeuTenHu npaBa Bbpxy Hero — TpsibBa ga e Heroe
COBCTBEHMUK.

BbnrapckoTo 3akoHOAaTENCTBO pasrnexaa TbProBCKOTO MPeanpusiTMe kato ob6ekT
Ha npaBoTo. To e o0cobeH BuA CbBKYMHOCT — OT MNpaBa, 3a4biDKEHUs U HaKTUHECKM
OTHOLLEHUsi, COBCTBEHOCT Ha TbproseLa. Toi e To3W, KOMTO uMa NpaBo Aa M3BbpLUBA
pasnopeguTenHu cgenkm ¢ Hero. Yn. 15 ot T3 nocrtaHoBsiBa, Y€ TbProBCKOTO
npeanpuaTve Moxe Aa ce Npexsbpnia Ypes caenka, U3BbpLUeHa NUCMEHO, C HoTapuanHa
3aBepKka Ha noanucuTe Ha oTvyxautenute. Mo aprymMeHT Ha No CUIIHOTO OCHOBaHWe,
TBProBCKOTO NpeanpusaTve moxe Aa 6bae oGeKT n Ha AoroBopw 3a 3anor. 3anorogaten
no Tax, obave Npu BCUYKM Cryd4an € TbproBeubT, KOMTO CKMloYBa cAefikata fIMYHO Wiu
ypes Heros NpeacTaBUTEN, U3PUYHO YNBITHOMOLLEH 3a TOBa.

Bbnpekn, 4e HaweTo 3aKOHOOATENCTBO CMATa CbMPY3MTE 3@  3aKOHHU
npeacrtaBuTenu eawH Ha Adpyr, Te He moraT, 6e3 W3pW4yHO YynbrHOMOLlaBaHe, Aa
N3BbPLUBAT Pa3nopeanTEnHU CAENKN C IMYHOTO MMYLLECTBO CBOS ChPYT.

Mpu penctBueto Ha crapua CK, no TbnkyBateneH nbT Oelwe npueto, ye
UMYLLECTBOTO, BMM3aLL0 B CbCTaBa Ha NPeAnpUATUETO Ha e4HOMUYHNA Tbproeew, He e B
PeXuM Ha Cbnpyxecka umyllecTBeHa OBLHOCT, a nuyHa cobcTBeHocT. CbOoTBETHO
BBb3MOXHOCT [a Ce pasnopexaa C Hero uma camo CbnpyrbT, NpUTeXaBall, TbProBCKOTO
Ka4ecTBo.

C npuemaHeto Ha HoBua CK HacTbnu kavecTBeHa MNpOMsSiHA B pexuma Ha
CBLMPYXKECKNTE UMYLLECTBEHU OTHOLWEHUS. Baxa Bb3npueTn Tpu Buaa Bb3MOXHU pexunmMa
3a ypexgaHeTo UM — Ha OBLLHOCT, Ha pasAernHocCT, U JOrOBOPEH.

Mpu pexvnma Ha pa3aenHocT, He Bb3HMKBAT AUCKYCUMOHHM BbNpocK, B ypeabaTta Ha
pexuma Ha obLHOCT Belle Bb3NpUETO AOCErallHOTO paspeLleHme, CaMo Ye Beye U3PUYHO
3akpeneHo B un. 22 an. 3 ot CK - JlnyHn ca BewHuTe npaea, NpuaodbuTn OT Cbnpyr -
eHONUYeH TbproeeL, No BpemMe Ha bpaka 3a ynpaxHsiBaHe Ha TbproBckata My AeNHOCT U
BKIMIOYEHN B HerosoTo npeanpuatve. OT Tyk crneaga, Yye B Te3u Criydam CbnpyrbT
HeTbprosel, He 61 MOrbN Aa yypean 3anor, BbpXy NpeanpusaTUeTo Ha cbhpyra Tbproselw,
Tb/A KaTto TO He CTaBa YacT OT CbMpyXeckaTa WMMyLLecTBEHa OOLHOCT M TOW HaAMa
pa3nopeauTenHy npasa BbpXy Hero.

BpayHunaT goroBop cbabpKa YroBOPKM CaMO OTHOCHO MMYLLECTBEHW OTHOLLEHWS
MeXay CTpaHWTe KaTo: NpaBaTa Ha CTPaHWTe BbPXY MMYLLECTBOTO, KOETO ce npuaobusa
no Bpeme Ha Opaka; mMpaBaTa Ha CTpaHWTe BbpXy MNPUTEXaBaHOTO OT TAX WMMYLLECTBO
npeau 6paka; HauMHUTE Ha ynpasneHue u pasnopexaaHe C UMYLLECTBOTO, BKIHOYMTENHO
1 CbC CEMENHOTO XUIULLIE;

-29-



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

CTpaHuTe moraT Ada yroBopsiT, B TaKbB Cryyan, Ye M UMYLLECTBOTO, BKMOYEHO B
TbProBCKOTO NpeanpuaTve Ha eanHus, Wwe 6bae B pexnM Ha cbrnpyxecka obLoCT U wWwe e
06eKkT Ha CbBMECTHO pasnopexaaHe. ToBa He O3HayaBa, Ye LUSNoTo npeanpuaTue Ha
TbproBeLa, CXBallaHo KaTo CbBKYMHOCT OT NpaBa, 3aAbIPKEHMS N (DAKTUYECKM OTHOLLEHNSI
e B pexum Ha CHO, a camo mmywiecTtBeHnTe npasa B Hero. NpOTMBHOTO O3Ha4aBa
NnocTaBsiHE Ha 3HaK 3a PaBEHCTBO MeXAy UMYLLECTBO U TbProBcko npeanpusitne. Camoto
TO OCTaBa fM4yHa COOCTBEHOCT Ha TbproBeua U ToBa OOCTOATENCTBO € €NeMEHT OT
Xapakrtepucrvkata My KaTo “TbproBcko” npegnpusatue.

Hsima npeyka B camusi 6paveH gorosop Aa 6bae MHKOpNopupaHo BONeussiBrieHne
3a yNbfIHOMOLLABAHE Ha eauHWs CbNnpyr OT ApYrus 3a M3BbpLUBAHE Ha AENCTBMSA Ha
yrnpaBrneHne wnu pasnopexgaHe C NWYHUM MMYyLLecTBa Ha Cbhpy3uTe wunu obwu
uMmyLecTea Ha peamata®® — T. e. HAMa npeuka Ja 6bae M3PUUHO YyMbMNHOMOLLEH Aa
CKITHOYBa W [OrOBOPW 3a 3aror BbpXy TbProBCKOTO MpeanpusaTve 1 Tbil kKato doopmarta Ha
GpayHusl JOroBOp € MUCMEHa C HoTapuasiHa 3aBepka Ha CbAbpXXaHWEeTO M Ha NOANUCUTE,
TA e cbrnacyBaHa M C M3MckBaHeTo Ha 4n. 15 ot T3. 3a cbnpyra HeTbproeeu, 6u
Bb3HMKHaNa npeacTtaBuUTENHA BRacT, ako € M3pWYHO npeaBuaeHo Toea. Ho B Takbs
cnyyan, Oopu M [a yuypeau 3anor Bbpxy MPeanpusaTMEeTO, Le o HampaBu KaTo
npeacTaBuTEN Ha TbproBeua, a He NIMYHO, OT CBOE MMEe B Ka4eCTBOTO CU Ha nuue no yn. 3
an. 2 ot 303.

MMyLLecTBEHUTE OTHOLLEHUSI MEXAY CTpaHWTe MoraT Aa O6baaTt ypeaeHu u ypes
npenpawiaHe KbM HSIKOM OT 3aKOHOBUTE pexumu. He e gonyctuma yroBopka npegopayHo
MMYLLLECTBO Ha eHa OT CTpaHWUTe Aa CTaHe CbhpyXecka MMyLLecTBeHa OOLLIHOCT.

B cnydyan 4e cTaBa BbNpOC 3a CbMPyr Ha nMuUe Mo Y. 2 BbNPOCHT € U3NULLEH, Tbil
KaTo camMoTO NNUe He € TbproBel, HUKOM OT ABaMa WM He npuTexaBa TbproBCKO
npegnpuaTne, koeto 6u morno ga 6vae obekt Ha ocobeH 3amnor n 6u cnegsano ga ce
npveme, Ye 3anorbT Ha NpeanpusTUe e U3BbH 0OXBaTa Ha 3anorogaTenHaTa crnocobHocT
N Ha Te3un cybekTu.

C uen ga ce ocurypu AONbrHUTENHA Bb3MOXHOCT 3a KpeauTupaHe Ha obLuHuTe,
3aKkoHo4aTENAT NO3BOMABa Ha O6LWMHA Aa rapaHTupa OOLUMHCKM OBAr Npu ycrnoBusita u
no pena Ha 3akoHa 3a OBLMHCKMA AbNr, Ype3 ocobeH 3anor.

Bcuukn douHaHcoBM 3aabimkeHus, NoeTu oT MMeTO M 3a CMeTKa Ha obwwmHaTa npwm
cnasBaHe usuckBaHuaTa Ha 30O[] cbcTaBnsiBaT OOWMHCKM AbNT U npeacTaBnssaT
3abIKeHNe Ha obwuHaTa.

ObnrbT Ha TbProBCKMTE APYXECTBa C OOLUMHCKO yyacTue B KanuTana v Tekywute
3a4b/KEHNA Ha obLuMHaTa KbM JOCTaBYMLM HA CTOKM M YCMyrM He ca OBLMHCKM ABbAr No
CMUCDBNIa Ha TO3M 3aKOH.

OOWwMHCKN ABNAr ce noema C pelleHne Ha OBLUMHCKMA CbBET U ce dopmupa OT:
eMUCUUTE Ha OOLUMHCKM LEHHW KHWXA; OAbira, NoeT C OOroBopu 3a OOLUMHCKM 3aemu;
Obnara Ha obWwumHCkuTe npeanpusaTus no un. 52 ot 3akoHa 3a obLmHckaTta COOCTBEHOCT;
N3NCKyeMUTE OBLUMHCKM rapaHumu; 6e3nMxBeHUTe 3aemMu, OTNycHaTU No peda Ha un. 43,
an. 1 oT 3akoHa 3a YCTPOMCTBOTO Ha ObpXaBHUS GIOOXET 3a BPEMEHEH HegoCTUr Ha
cpencTsa no OrompkeTnTe Ha ObLWMHNTE; BEe3NNXBEHNTE 3aeMK OT LieHTpanHusa GoaxeT 3a
PUHaHCcUpaHe Ha pas3xoau A0 Bb3CTaHOBSIBAHETO UM MO 0406GPEHM NPOEKTM NO Nporpamu,
CbUHaHcupaHn oT EBponenckus Ccbio3; 3aabiKeHusTa MO TbProBCKM Kpeautu u
(PUHAHCOB NU3WHT HaZ, ABE rOOUHMW.

ObwuHaTa MOXe Aa noema [nBa Tuna ObfAr — KPpaTKOCPOYEeH M AbITOCPOYEH,
NbpBUAT € 3a CPOK [0 efHa roguHa, BTOpuAT — Hag efHa rogvHa. B 30[ ca nocoveHn
obcrosTencTeaTa, Npy KOUTO MOXE Aia ce Noema BCeKU OT TAX.

KpaTkocpouHuaT awbnr TpsibBa ga O6bAae noraceH B pamkuTe Ha OrompkeTHaTa
rogvHa, B KOATO € MNoeT, HO He NO-KbCHO OT 25 AekeMBpu Ha CbOTBETHATA roguHa.

““Mateea, E., CemeitHo npaBo Ha Peny6nuka Bbnrapusi, BCY “YepHopusel Xpa6bp” 2009, cTp. 173.
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He e nosBoneHo Ha ob6WwuHMTE Aa obe3nevaBaT OOLUMHCKM ObAr Ypes 3anor unu
MnoTeka Ha MMYLLECTBO - Ny6nuyHa obLmMHCKa COGCTBEHOCT — T. €. — efiHa 06LLMHA, MOXe
Aa 3anara no pefa Ha 303, nmyLLEecTBO, KOETO OCBEH, Ye € B Kpbra Ha NOCOYEHUTE B YIl.
4, e 1 YacTHa obLWMHCKa coBCTBEHOCT. PelleHneTo 3a noemaHeTo Ha Abra U HaYUHBLT Ha
ob6e3neyaBaHeTo My, TpsIGBa Aa € B3eTO MO 3aKOHOYCTaHOBEHUSI peg.

KMeTbT Ha obwuHata BHaca NPeanoXeHusTa 3a NoemMaHe Ha ObMArocpoyeH wu
KpaTKOCPOYEH AbT, KOMTO Ce pasrnexgaTt u ogobpsiBaTt oT OBLMHCKMS CbBET.

MpeanoXxeHNeTo 3a MoOemMaHe Ha AbNrOCPOYEH AbMAr TpsbBa ga oTroBaps Ha
cnegHWTe YCroBus:

1. NPOEKTHLT Aa € OT Mon3a Ha MecTHaTa O6LLHOCT;

2. NpefnoXeHNETO Aa € NPUAPY>KEHO OT MbIHO ONUCaHME Ha NPOEKTa;

3. ga e npunoxeHo noapobHO onvcaHue Ha BCUMYKM (DMHAHCOBM NapamMeTpu Ha
NpoekKTa;

4. npoekTbT Oa € npeanoxeH 3a obcbXxaaHe Ha MecTHaTa OOLUHOCT, YMUTO
CTaHOBULLA U NPEeASIoKEHUS ca HepasaernHa YacT OT NPeAoKeHNeTo.

KmeTbT Ha ofbluMHaTa onoBecTsiBa MNpPOeKkTa, KOUTO e ce duHaHcuMpa uypes
ObArocpoyYeH Abnr, Yypes rnokaHa 3a obcbXxpaHe, OTnpaBeHa [0 MecTHata OOLLHOCT.
Heobxogumo e B Tasu MokaHaTa Oa ce CbAbpXaT obLMTe napaMeTpu Ha MnpoekTa -
npegHasHayeHne, CTOMHOCT, HauMH Ha UHaHCMpaHe M Ha obesnevyaBaHe, KakTo M
MSICTOTO U AaTaTa Ha npoBexaaHe Ha o6cbxkaaHeTo.

MokaHaTa ce ny6nukyBa B eaUH MECTEH UMW PerMoHarieH BECTHUK U ce MocTaBs Ha
06LLEeCcTBEHO OCTHLIMNHO MACTO B crpagaTta Ha obLiuHaTa, kaTto Aatata Ha 06CbXaaHeTo Ha
npoekTa e Hal-Manko eauH Mecel Npeau pasrnexgaHeTo Ha npeasioKeHMeTo oT
OGLUMHCKUS CbBET.

MpeanoxeHneTo 3a NMoemaHe Ha KpaTKOCpPOYeH AbAr TpsibBa ga e NpUApPYXeEHo C
onncaHue Ha (bMHAHCOBWUTE MapamMeTpu Ha Abfra - pasMep Ha KpaTKOCPOYHMS ObIr,
CpPOKOBE 3a YCBOSIBAHETO My, JIUXBEHW YCIOBWS, MoracuMTesiHa Cxema, W3TOYMHMUM 3a
roracsiBaHe, BNusiHUE Ha ObArOBOTO (hMHAHCUPAHE M Ha pa3XxoguTe No obcnyxBaHETO Ha
Obnra Bbpxy 6roaxeTa Ha obuHara.

PelweHneTo 3a noemaHe Ha Abfra ce npuvema OT OOLUMHCKUS CbBET, B KOETO
Tpsbea oa urypupar:

. MakcuMarnHus pasmep Ha obnra, u3paseH Ypes HoMUHanHaTa My CTOMHOCT;
. BanytaTa Ha Abnra;

. BAa Ha Abnra cbrnacHo yn. 3;

. HaunHa Ha obesnevyaBaHe — BKMOYUTENHO y4YpeasiBaHETO Ha ocobeH 3arnor;
. yCcrioBusiTa 3a noracsisaHe;

. MakCUMarnHusi IMXBEH NPOLEHT, TaKCU, KOMUCUOHW W APYT.

PelueHreTo ce npuema ¢ MHO3MHCTBO MOBeYe OT MosioBuHaTa oT obwmsa 6poi Ha
OGLUMHCKNTE CbBETHULM UK cllef, NpoBeXaaHe Ha MecTeH pedbepeHayM Mo pelleHne Ha
OOLMHCKUSA CbBeT.

C Hero OOLWMHCKMAT CbBET Bb3fnara Ha KMeTa Ha obwwuHaTa ga npoBefe
npoueayparta 3a u3bop Ha hMHAHCOBA WMHCTUTYLUMS, KOSITO A OCUIypu HeobGXoaMmoTo
UHaHCUpaHe Ha npoekTa, Unn Ha PUHAHCOB NOCPEAHMK NPU EMUTUPAHETO HA OBLLUHCKM
LEHHMN KHUXa.

OOGLUMHCKUSIT CbBET HE MOXEe Aa Npuema pelleHUst 3a noemaHe Ha AbIroCpPoYeEH
OGLUMHCKM ABNT cnea n3TnyaHeTo Ha 39 Meceua OT HEroBOTO M3bupaHe.

KMeTbT Ha obwwuHata u3npalia Ha MUHUCTbpa Ha (uUHaHCUTEe C Konmue .o
CmeTHaTa nanata peleHveto B 10-OHEBEH CPOK OT HEroBOTO MpUeMaHe 3aefHo C
roAuLWHMS OTYET 3a CbCTOSTHUETO Ha OOLLMHCKMUA ObAr.

[apaHTpaH OT o6LMHaTa AbNM Ca BCUYKM (PMHAHCOBM 3a4bJIKEHUS, 3a KOUTO C
pelleHVe Ha OOLUMHCKMSI CbBET Ca M3gafdeHW rapaHumMuM OT MMETO U 3a CMeTka Ha
o6LMHaTa npu cnassaHe U3NCKBaHUSTA Ha TO3M 3aKOH.

OO WN =

-31-



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

O6wWmMHaTa MOXe [fa rapaHtTupa [AbAr Ha TbProBCKUM [OPYXXECcTBa, B KOUTO
obLWwuHCKOTO y4acTne e Hag 50 Ha CTO OT kanuTana Ha ApYXeCcTBOTO, ako AbMrbT € MoeT
3a (pMHaHCMpaHe Ha MHBECTUUMOHHM NPOEKTWM OT Mon3a Ha MecTHaTa OOLWHOCT M uma
npegoctaBeHo oGesneyeHne B nonaa Ha obwuHara.

KmeTbT Ha oblimHaTa BHacs B OOLMHCKNA CbBET NPEAOKEHNETO 3a U3LaBaHe Ha
obWuHCKa rapaHuus 3aefHO C OOKknag 3a craTyta U (PUMHaHCOBOTO CbCTOSIHME Ha
OPYXeCTBOTO M [OrOBOpa 3a NOeMaHe Ha AbAr, KOMTO obLmHaTa rapaHTMpa. PelueHneTo
3a n3gaeaHe Ha obLUMHCKa rapaHLumusi ce NpMemMa ¢ MHO3MHCTBO NMOBEYE OT MOJSIoBMHATA OT
obwusi 6poii Ha OOLUMHCKMTE CbBETHULUM UMM crnep npoBexaaHe Ha pedepeHayMm no
peLleHne Ha OBLLMHCKUS cbBeT'.

OcobeHn U3NCKBaHWUS KbM 3arOXHUS KpeauTop 3aKOHOAATENCTBOTO He CbabpXa.
3anoxeH KpeauTop e KpeauMTopbT Mo OCHOBHOTO B3eMaHe. C ornepn gakta, Ye 0cobeHusT
3arnor MmMa akuecopeH XapakTep W ce yypeasiBa Hail-Beye kaTto obGesneyeHue no
TbPrOBCKM CAENKW, UMW TakMBa CbC CTOMAHCKM XapakTep, B TOBEYETO Cchyyau
3anoronpvemaTtensaT CbWoO € Juue C  TbpProBCKO KayecTBOo. TOYHO nopaau
06CTOATENCTBOTO, Ye € NuLe, KOeTO aKkTMBHO y4YacTBa B MKOHOMMUYeckusi 060poT, creasa
TO CbWO Aa OoTroBaps Ha obWuUTe M3NCKBAHUS 3a rpaxaaHcka MpaBOCNOCOBOHOCT U
[,eecrnocobHOCT, 3a Aa CKINoYBa BanuaHu NpaBHU COENKU JIMYHO.

Hama npedyka v npeacrtaBuTen Ha HegeecrnocobeH KpeauTop Aa npueme KaTto
rapaHumMsi 3a HeroBo B3emaHe 0cobeH 3anor — nogobHo AeicTBMe e B UHTepec Ha
3arnoXHUS KpeamTop, Tbil KaTo My JaBa AOMbIHUTENHA rapaHuus. Ho ako rmaBHUST gbnr
npousTU4a OT 3aeM U KpeauTopbT € (hu3ndecko nuue To3n kpeautop Tpsbsa ga 6bae
neecnocobeH. [poTMBHOTO 6GM O3HayaBano HULWIOXHOCT Ha cAenkata, TbW KaTo
CeMeNHNAT kodekc 3abpaHsiBa Ha HECNOCOOHM Nuua Aa gasaTt 3aeMu. [1oKOnKoTo 3anorsT
uma obesneunteneH xapaktep, cregBa 3anoXHWAT KpeauTop CbWo fa € wuman
CMocoBHOCT 3a CKMYBaHe Ha OCHOBHATa CAenka, M ako ca npeaBuaeHu chneuunanHu
N3NCKBaHWUs 3a TOBa — fa OTroBaps Ha TsX. MiHaye Gu ce cTUrHano Ao HeAencTBUTENHOCT
Ha rmaBHaTa caenka u oT TaM U [0 TakaBa 3a obeaneynTenHara.

3AKIMHOYEHUE

B nbpBOHaYanHus BapuaHT Ha 3akoHa 3a 0cobeHuTe 3amnosuv, € [afeHo MpaBo
camo Ha nuuata no un. 3 an. 1 ot 303 ga 6baat 3anorogatenu. C HAKOMKO MopenHu
3aKOHOAATENHU U3MEHEHUSI KPbIbT CYOEeKTU e paslMpeH 3HaYUTENHO, Nopaan BaXHOTO
CTOMAHCKO 3Ha4YeHMe Ha To3u Tun obGe3nedveHue. [ocTENEHHOTO My paslimpsiBaHe,
nokasea ye 060pOTHLT M3NCKBA MO-LLUMPOKA Bb3MOXHOCT 3a yupeasiBaHe Ha obe3neveHust
no TO3M pef U e HYXXHO [ia ce Jafe OOoCTbN Ha no-ronsam 6poi cybektn. O6eanevyeHneTo
no peaa Ha 303 ce okasBaT e4HO MOAEPHO 1 yA0BHO CPeacTBO U 3a ABETE CTPaHu.
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MpaBHa pernameHTaLMUA U OCHOBHU BbNPOCU Ha OTHOLLEHUsATa B
cTpouTtenHua npouec B bBbunrapusa npes nepuoaa 1945 - 1990 roanHa

aBTop: NeH4yo Munkos
HayyeH pbkoBoguTen: npod. a-p I'. basHos

Legal regulations and main issues in the construction process relations in bulgaria during
the period 1945 — 1990: This report is a brief listing of current regulations in construction in Bulgaria for the
period 1945 - 1990 year and presents some of the key legal issues in this area.

Key words: Legislation, Nature of norms, Public Works, Building contract, Contract research and
design

BBbBEOEHUE

Mpe3 nepvopa 1945-1990 roguHa B Bvnrapma B obnactra Ha CTPOUTENCTBOTO
JelictBa HopMmaTMBHa ypenba, oTpassiBalia ToraBallHUTE MONMUTUMYECKM U 0BLLEeCTBEHO-
WMKOHOMMYECKN OTHOLLEHMWS, YCTaHOBEHW B cTpaHaTa. CTpOMTEencTBOTO, KaTo eauH OT
OCHOBHUTE, CTPYKTYpoOnpeaensm oTpacnu B MKOHOMUKaTa, € NoasIoKeHo Ha AeTainHa
pernameHTaums. CbLEBPEMEHHO, NMPU BHUMATENHUSI aHaNM3 Ha 3aKOHOAATENCcTBOTO OT
TO3U nepuos MoraTt [a Ce U3BedaT HSKOINKO OCHOBHM BbMPOCU, YMUTO OTIOBOPU cCa OT
ocobeHo 3HayeHne 1 nomarar npu aHanvM3a Ha HopMaTUBHUTE akTOBE M CbhabpXaliaTa ce
B TSX MpaBHa pernaMeHTauus Ha cneuuduyHMTe 3a TO3U UCTOPUYECKU MNepuon
06LLEeCTBEHN OTHOLLEHNS.

U3NOXEHUE

1. MNpaBHaTa pernameHTaums Ha CTPOUTENHUTE OTHOWeHWs B Bbnrapusa npes
nepuoaa 1945-1990 moxe fa ce pa3genun OCHOBHO Ha Tpu nepuoga.

1.1. lbpBuaT nepumog ce  xapakrepusMpa C  YCTaHOBSIBAHETO  Ha
CoUManuCTU4ECKUTE  UKOHOMMUYECKNM OTHOLIEHWS W Mpe3 Hero e OTMEHEHO
CbLLECTBYBALLOTO 3aKOHOAATENCTBO M NMOCTENEHHO, Ype3 MHOXECTBO HOPMATUBHU aKToBe
e ycTaHoBeHa HoBaTa cuctema. [Mpe3 To3u nepuop ca NpUeTu CrnegHuTe HOpMaTUBHU
aKkToBe, KOMTO MMaT CbLUECTBEHO 3HayeHue B obracTTa Ha CTPOMTENCTBOTO: 3aKOH 3a
[OCTaBKM M paboTu 3a cMeTKa Ha Abpxaarta /0B, 6p. 13 ot 19.01.1948r. /; 3akoH 3a
6aHkuTe /OB, 6p. 302 0T 27.12.1947r. /; OKPbXKHMU U LUPKYNAPHM NUucMa Ha Bbnrapcka
MHBECTULMOHHA GaHKa, KOMTO MMaT XapakTep Ha HopMaTuMBEH akT ce obHapoaBaT B
[ObpxaBeH BECTHUK — OKpbXHM - B, 6p. 35 oT 11.02.1950 /OkpbxHO Ne 8 3a oTumTaHe n
KOHTPON Ha CTPOMTESNCTBOTO, W3BbLPLUBAHO MO CTOMAHCKM Hauud/; OB, 6p. 219 ot
16.09.1950 /OkpbxHO Ne 110 3a CTPOMTENCTBOTO, M3BBLPLUBAHO MO CTONAHCKKU HavmH/; OB,
6p. 32 ot 18.04.1952 /OkpbxHO Ne 34 3a CTpPOUTENCTBOTO, U3BLPLUBAHO MO CTOMAHCKU
HaunH/ n OB, 6p. 33 ot 24.04.1956r. /OkpbxHO Ne 14 3a duHaHCuMpaHe Ha
CTPOMTENCTBOTO, U3BLPLUBAHO MO CTOMAHCKNM HauuH/; LinpkynsapHu - LinpkynsapHo nucmo
OTHOCHO OKOHYaTeNHOTO OTYMTaHe W uannawaHe Ha ctpoutenctsoTo 3a 1953 r. , O6H. ,
OB, 6p. 103 ot 1953 roanHa. OKpPBbXHU Ha pa3nU4YHU MUHUCTepcTBa - OKpbKHO Ha M®
Ne 2995 ot 1949 r. /OB, 6p. 95 oT 27.04.1949r. / ce 3abpaHsBa W3BbLPLUBAHETO Ha
CTPOEXu CbC COBCTBEHNTE 06OPOTHU CpeacTBa Ha npeanpusaTusaTa. MocTaHOBNEHUs Ha
MuHuctepckus cbBet - [octaHoBneHne 5 Ha MC, B3eTo B 3acegaHueTo My OT
03.12.1949r. /OB, 6p. 279 o1 22.12.1949r. /, 582-po nocTtaHoBneHue Ha MC, npueTo Ha
3acepaHueTo my ot 13.03. 950r. /OB, 6p. 66 ot 20.03.1950/, 2251-B0 nocTaHOBNEeHUe
Ha MC, npueto Ha 3acepaHuetro My ot 07.08.1950r. /OB, 6p. 196 ot 19.08.1950/,
MoctaHoBneHue 550 Ha MC, npueTo Ha 3aceaaHueTo my ot 06.03.1950r. /OB, 6p. 62
oT 15.03.1950r. /, MocTtaHoBneHue Ne 566 ot 25.05.1951r. , o6HapoasaHo B B, 6p. 44
o1 01.06.1051 roguHa.
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1.2.  BTtopusat nepuog e oT Ha4yanoTo Ha 50-Te roamHn Ha XX Bek 40 NpOMeEHUTE,
KouTo 3anoysat B bbnrapus npes BTopaTa nonosuHa Ha 80-Te roguHu. Tosn nepuog ce
XapakTepusupa C TOBa, Y€ B CTpaHaTa Ca YCTaHOBEHU BeYe COLManuCTU4ecKuTe
06LLEeCTBEHN OTHOLLEHWS 3aKOHOA4ATeNCTBOTO € HAaCoYeHO KbM TOBa Aa M yTBbpau, Aa v
ontummanpa. MNMpe3 1950 rogmHa B Bbnrapua Bnusa B cuna 3akoH 3a NnaHOBOTO
u3rpaxaaHe Ha HaceneHute mecta /OGH. , OB, 6p. 227 ot 01.10.1949r. , N3MeHsH n
AonbreaH, oTMeHeH ¢ un. 205, T. 1 oT 3akoHa 3a TepuTopMuanHo M CENULLHO YCTPOWCTBO -
OB, 6p. 29 ot 10 anpun 1973 r. /; Hapepba OTHOCHO npaBaTa 3a u3aaBaHe
HaKasaTeslHM NOCTAHOBJIEHUS 3a HanaraHe Ha rnoo6u no uneHoBe 67, 68 u 69 ot
3akoHa 3a nnNaHOBO u3rpaxpaaHe Ha Hacenenute mecta OGH. , 1B 6p. 72 oT 1956
roavHa; NMpaBunHUK 3a NNAaHOBO M3rpaxpaHe Ha HaceneHute mecTta /O6H. [IB. 6p. 51
oT 2 MapTt 1950r. , otmeHeH ¢ § 311 oT 3aknounTeEnHUTE pasnopendu Ha MpaBunHuka 3a
npunoxexve Ha 3MNHM - U3B. , 6p. 76 oT 20 HoemBpu 1960 r. /; BpeMeHHU npaBuna 3a
npunoxeHue Ha 3aKoHa 3a NJaHOBO M3rpaxpaHe Ha HaceneHuTte mecTa /[B, 6p. 89
oT 1956/; NpaBunHukbLT 3a npunoxeHuve Ha 3MUHM /OB, 6p. 76 ot 20 CentemBpu
1960r. , u3amMeHsH 1 gonbnBaH, oTMeHeH ¢ § 9, T. 1 oT lpaBunHWka 3a npunaraHe Ha
3akoHa 3a TepuTopuanHo 1 CenuHO YCTponcTeo - B, 6p. 62 ot 7 aBrycTt 1973 r. /; Yka3
Ne 115 ot 1954 r. 3a HacbpuyaBaHe M nopnomaraHe Ha KOOMEPaTUBHOTO W
WHOUBUAYANHOTO XWUNULHO cTpouTencTtBo /O6HapoasaH B B, 6p. 28 ot 6 Anpwun
1954r. , n3MeHsH u gonbneaH, oTmMeHeH — [B, 6p. 87 ot 08.11.1974r. /; MbpBUAT
MpaBunHuK 3a kanutanHoto ctpoutencTBo /MKC/, npueT kato MpunoxeHne Ne 3 ot
MMC Ne 566 ot 25.05.1951r. , obHapoaBaHo B [1B, 6p. 44 ot 01.06.1051 rogwHa;
MpaBuNHUK 3a kanuTanHoTo ctpoutencTBo 1956r. / B cuna ot 01.07.1956 roguHa/;
MpaBunHuk 3a kanuTanHoTo ctpoutencTso ot 1961 r. /onobpeH ot MC c MNMocTaHoBneHue
Ne 6, o6H. , 1B, 6p. 8 o1 16 01.1961r. NKC e B cuna ot 01.01.1961 r. , T. e. npugageHo my
e obpaTHo gencTaue/; MNpaBUNHKK 3a KaNnUTanHoOToO cTpouTencTeo oT 1963 roauHa /OB, 6p.
18, 19 n 20 ot 1963, ot 01.01.1963r. e B cuna/; MpaBunHUKa 3a KanUTarHOTO
cTpouTtencTtso ot 1973 roauHa /npueTt c MNMoctaHosneHne Ne 58 ot 10.10.1973 rognHa 3a
HSAKOW U3MEHEHWUs1 B HOPMATUBHUTE aKTOBE MO KanutanHoTo cTpouTencTteo, O6H. 1B, 6p.
98 ot 11 pnekemBpu 1973r. , UBMEHSH U ONbIBaH, U € OTMEHEH € § 11 OT npexoaHuTe U
3aknunTeNHUTE pasnopeadu Ha lMNpaBunHyka 3a kanMTanHoTo CTPOMTENCTBO - O6H. , [B,
6p. 55 ot 15 tonn 1980 r. , B cuna ot 1 tonun 1980 r/; Mpe3 1973 roguHa e npyeT 3aKoH 3a
TepuTOpUanHo 1 cenuwiHo yctponcteo /O6H. [IB. 6p. 29 ot 10 Anpun 1973r. , nsMeHsiH
W 0OMbMBaH, OTMEHeH ¢ § 20 oT 3aknunTenHUTe pasnopendun Ha 3akoHa 3a yCTPOMCTBO
Ha TeputopusaTa - /O6H. OB, 6p. 1 oT 2 aHyapu 2001 r. , B cuna ot 31 mapt 2001 r. //;
MpaBunHuk 3a npunoxeHune Ha 3TCY / npuet ¢ NMMC Ne 31 ot 09.07.1973r. , O6H. B.
Op. 62 ot 7 Aeryct 1973r. , M3aMeHsAH 1 gonbnBaH, OTMeHeH ¢ § 20 oT 3aknynuTenHUTE
pa3nopenbu Ha 3akoHa 3a YCTPOMCTBO Ha TepuTopusiTa, C KOMTO ce OTMeHst 3akoHa 3a
TEPUTOPUANHoO u cenuwHo yctponcteo ot 1973 r. - B, 6p. 1 ot 2 aHyapu 2001 r. , B cuna
ot 31 mapt 2001 r. /; MpaBUNHKK 3a KaNnUTariIHOTO CTPOUTESNICTBO, KOMTO e B cuna oT
01.07.1980r. /MMpuet ¢ NMMC Ne 26 ot 23.05.1980r. , o6H. OB, 6p. 55 ot 15.07.1980r. ,
W3MEHAH W JoMnbnBaH, OTMEHeH e ¢ § 2, T. 3 OT npexodHuTe W 3aknoyUTenHuTe
pa3nopen6u Ha MNoctaHoBneHne Ne 5 Ha MuHucTepckua cbBeT oT 30 sHyapu 1987 r. 3a
cb3aBaHe Ha ycrnoBusl 3a npunaraHe Ha [NpaBunHMKa 3a cTtonaHckaTa geviHocT - [1B, 6p.
16 o1 27.02.1987 r. , B cuna ot 1 saHyapu 1987 r. /.

1.3.  TpeTuart nepuog e oT cpeaarta Ha 80-te rogmHm Ha XX Bek oo 1990 rogmHa.
[Npe3 BTopaTa nonosuHa Ha 80-Te roamHu Ha XX Bek B bbnrapmsa HacTbnBaT CbLUECTBEHMN
NPOMEHN Ha ycTaHOoBeHaTa obLecTBeHO-NnonmTu4ecka cuctema. lNMpeanprvemar ce CTbMKK
3a nubepanusvpaHe Ha nnaHoBaTa WKOHOMWKA W 3a OpraHuM3vMpaHeTo W MO pasnuyeH
MoZer, mMakap U npu CbluTe MONUTUYECKU peanHocTW. Tesn uenu Ha ueHTpanHarta
nonuTMYecka BnacT MMaT CBOUTE W3MEPEeHUs W OTpaXeHue B pernameHtauuaTa Ha
OTHOLLEHUSITA B CTPOWUTENCTBOTO. Habniogasa ce AvHamu3vpaHe u 4YecTa NpoMsiHa Ha
JencTealwata HopmatuBHa ypenba. B To3n nepuop ca npuetu criedHUTe akToBe, KOWUTO
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MMaT CbLUECTBEHO OTHOLUEHWe KbM O6LiecTBEeHMTEe OTHOWeHUs B cTpoutencrtsoto: C
noctaHosrneHve Ne 71 Ha MuHuctepckm cbBeT oT 29.12.1986 r. e npueT MNMpaBUNHUK 3a
cTonaHckaTa gerHocT /O6H. [IB. Bp. 3 ot 13 anyapwn 1987r. ,, B cuna ot 01.01.1987 r. /;
MbpBaTta Hapenba 3a B3aMMooTHOLWEHUsITa B UHBECTMLIMOHHUSA Npouec e npueta ¢
noctaHosreHve Ne 5 Ha MuHuctepckust ceBeT ot 30 aHyapu 1987 r. , O6H. [1B. 6p. 18 oT
6 Mapt 1987r. OTMeHeHa e ¢ § 3, T. 3 OT NpexogHWTe 1 3aKNYUTENHUTE pasnopeadu Ha
MoctaHoBnexve Ne 64 Ha MuHucTepckusa cbeeT oT 18 aekempu 1987 r. 3a npuemaHe Ha
HOPMaTUBHU aKTOBE M HOPMATUBM 3a CTonaHckarta genHocT - 1B, 6p. 3 ot 12 aHyapn 1988
r. BypHuTe muctopuyeckn npouecu npes BToparta nonosuHa Ha 80-Te roguHu Ha XX Bek
BOAAT OO ChelwHa HeobXOAMMOCT TOKY WO npueTute B Hayanoto Ha 1987 roguHa
MpaBunHuk 3a cTonaHckaTa pJdenHocT W Hapepgba 3a  B3aMMOOTHOLWIEHWUATa B
WHBECTULIMOHHNA Mnpouec ga ObaaT OTMEHEHM M Ha TAXHO MACTO Aa Obaar npuetu
HOPMaTUBHN aKTOBE CbC CblLUMTE HaMMEHOBaHUSA, KOMTO AencTBaT OT HayanoTo Ha 1988
rogmHa. C TMoctaHoBneHue Ne 64 ot 18 pekemBpu 1987 r. 3a npuemaHe Ha
HOPMaTUBHM aKTOBe M HOPMaTMBU 3a cTonaHckata gewHoct /O6H. [1B. Bbp. 3 ot 12
AHyapu 1988r. / ca npeanpuveTu CblUECTBEHM MNPOMEHW B HopmaTMBHaTa ypenba,
pernameHTupalla ctonaHckata AenHoct B Bwnrapusa. OTMeHeHn ca geceT HOpMaTWBHU
aKkTta, mexagy kouto u [paBUNHMKBLT 3a CToMaHckaTa AelHocT M Hapepbata 3a
B3aVMOOTHOLLUEHMATa B MHBECTULMOHHMA npouec. [Mpuetn ca cegem HOpMaTUBHM akTa,
mMexay kouTo u HoBu BTOopu [paBUMNHUK 3a cTonmaHckata AENHOCT, 3a KOUTO e
npegBuaeHo pa pgenctea Ao kpas Ha 1990 roguHa wu HoBa Hapepba 3a
B3aVMOOTHOLLUEHNATa B MHBECTULMOHHUS Mnpouec. Btopuat lNpaBunHuk 3a crtonaHckata
nenHoct e B cuna ot 01.01.1988 r. Bvnpekn 4ye cbrnacHo naparpady €OuHCTBEH OT
3akniountenHute pasnopenbu Ha [lMpaBunHuka Ton crnepBa Aa ce npunara go 1990 r.
BKNtOYMUTENHO, MpaBUMHUKBLT € OTMeHeH ¢ § 1, T. 1 OT MpexoaHWUTe U 3akKNioYUTENHUTE
pasnopenbu Ha noctaHoBrieHne Ne 2 Ha MwuHucTepckuss cbBeT oT 15.02.1989 r. 3a
npunaraHe Ha Yka3 Ne 56 3a CrtonaHckata gewiHocT - OB, 6p. 15 ot 21.02.1989 r;
Broparta Hapepba 3a B3aMMOOTHOLWeEHUATa B MHBECTULMOHHUA npouec oT 1988 r. e
Mpueta ¢ noctaHoBneHue Ne 64 Ha muHUcTepckusi cbBeT OT 18 pekemspu 1987 r. /O6H.
. bp. 16 ot 26 heBpyapu 1988r. /. OTmeHeHa e ¢ § 1, T. 26 oT NMocTaHoBneHne Ne 39 Ha
MwuHucTepckusa cbeT oT 6.03.1991r. 3a oTMEHsAHE U n3MeHeHne Ha HOPMaTUBHWN aKToBe
Ha MuHucTepckus cbeBeT /OB, 6p. 21 ot 15.03.1991 r. /, gon. , § 3 ot MNocTaHoBneHue Ne
71 ot 19 anpun 1991 r. 3a n3sMeHeHMe Ha HOPMATUBHU aKTOBE Ha MUHUCTEPCKUSI CbBET
/0B, 6p. 33 o1 26.04.1991 . /.

2. 3a npaBunHUA aHanus u pasbupaHe Ha UUTUPaHWTE HOPMAaTUMBHU aKToOBE €
HeobxoaMmo Aa ce u3BedaT M da ce fafje OTroBOP Ha HSAKOM OCHOBHM BBMPOCKM Ha
OTHOLLEHUSTA B CTPOMTENHMSA NPOLEC OT TO3M Nepuoa.

2.1. KanutanHo ctpouTtencTtBo. [1pe3 pasrnexgaHus UCTOpUYECKU nepuon B
HopmaTtuBHaTta ypefnba, B TeopuaTa M B cbaebHata un apbuTpaxHata npakTuka ce
n3non3ea MOHATUETO KanutamHo cTpouTencteo”. To 6Genexu U oxapaktepusupa
cTpouTenHaTta OevHOCT npe3 To3u nepuod. M3sicHABaHeToO Ha ToBa MOHSATWE Cce Hanara
nopagn dakta, 4e TO He € neranHo AeduHuMpaHo, a ce u3nonssa LUMPOKO OT
3akoHoaatens. [py K3sICHABAHETO Ha ToBa MOHATME crneaBa da ce uma npeasua,
3Ha4yeHneTo, KOeTo Ce OTAaBa Ha CTPOWUTENICTBOTO KaTo AEMHOCT npe3 pasrfexgaHust
ncropudecku nepuop. CTpouTencTBoTo cnefBa Aa CTaHe OCHOBa 3a PasBUTUETO Ha HOB
TMN O6LLECTBEHM OTHOLWEHMA B cTpaHaTta. CblUueBpeMEHHO OypHOTO pasBuTME Ha
CTPOMTENCTBOTO Ce Hamupa B HEMoCpeAcTBEeHa 3aBUMCMMOCT OT HeroBaTa OpraHusauus.
CTpouTencTeoTo Kato AEWHOCT ce Oonpeaens npe3 TO3W Mepuoj Kato oTpachbn oT
WMKOHOMMKaTa, 4pe3 KOWTO Ce Cb3gaBaT, PEKOHCTpyupaT M paswmpsBaT OCHOBHUTE
doHOoBe Ha AObpxaBata. [bpxaBaTa W3BbpLUIBA KanWTanHOTO CTPOUTENCTBO 4pes3
npeasuaeHuTe B OlopkeTa KanuTanmHW BroOXeHus. KanutanHoTo CTPOMTENCTBO €
Bb3NPUEMaAHO KaTo CaMOTO U3rpaxaaHe Ha CTpouTenHute obekTu. B Hero ca BkMoYBaHM
KaKTo CTpOWUTENHWUTE, Taka U MOHTaxHuTe paboTu. Pa3xoguTe 3a JocTaBkaTa Ha MallWHW,
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MHCTanaumm N CbopbXEHUs!, KOUTO ca NMPEAMET Ha MOHTaX, CbLLO ca KanuTarnHu BrOXeHUs.
M3BbH Tasu KaTeropusi ca >XWMULLHUTE Crpagu, KOMTO ca NpegHasHayYeHn 3a JfIMYHO
nonsBaHe W npuHagnexar Ha rpaxaaHuTte. WarpaxgaHeto MM He e  KanuTanHo
CTPOUTENCTBO, 3aLLOTO Te He Ce BKMHYBAT B KaTeropusita Ha OCHOBHUTE (DOHAO0BE.

KanutanHoTo cTpouTenctBo, obaye, e Bb3NpUEMaHO MNpe3 TO3W MCTOPUYECKU
nepuog W Kato efdHa CbBKYMHOCT OT MoOcrnedoBaTenHn U B3anMOCBBbP3aHu
NpaBOOTHOLUEHUS, @ He eOUHCTBEHO KaTo pakTuyecko manbrHenve Ha CMP. B TMKC
ypenbaTta Ha [OrOBOPHUTE OTHOLUEHMS BbB BPb3Ka C KanUTaNHOTO CTPOUTENCTBO MEXAY
MHBECTUTOPA WM W3MbIHUTENSA, Ce CbAbpXa B 4acT LWecTa, HapeyeHa ,M3nbrHeHe Ha
KanuTanHoTo cTpouTencteo”. ,M3nbiHeHMe” Ha KanuTanHOTO CTPOUTENCTBO ce siBsBa
rnocrieleH eTan Ha eHa usina cuctema OT NpaBHM OTHOLUEHUS!, KOUTO B CBOsSiTA eAuHHA
CbBKYNHOCT MpeAcTaBnsiBaT  KanuTanHoTO CTPOMTENCTBO. Te3n OTHOLWEHUS Mo
KanuTanHoTO CTPOWUTESNICTBO 3aBbpLUBAT C AOFOBOPHUTE OTHOLUEHUS MO WU3MbIIHEHWUETO
Hayanoto ce nocrtaBs OT OTHOLWIEHUS, KOWTO WMMaT aAMWHUCTPATUMBHOMPAaBEH W
hvHaHcoBOMpaBeH xapakTep. ToBa ca OTHOLUEHUATa MO NiiaHUpaHeTo, MPOEeKTUPaHeTo
NpPoyYBaHETO Ha KanUTasrIHOTO CTPOMTENCTBO, KakTo U huHaHcupaHeTo My. lNpu camoTo
M3MbIIHEHNE HA CTPOUTENCTBOTO Ce Cb3JaBaT OCHOBHO rPaXXgaHCKOMPaBHM OTHOLLEHUS.
KOHTponbT BbpXy CTPOUTENCTBOTO MMa CbllO  agMUHUCTPaATMBHOMPAaBEH, a
hMHaHCUpaHETO MNpe3 TO3N UCTOPUYECKN Nepuoan — nHaHcoBoOMpaBeH xapaktep. Moxe
na 6bae 0606LLeHo, Ye Te3n pasfnIMYHKN Mo CBOS XapakTep NPaBOOTHOLLEHWUS u3rpaxaat
CNOXHa CUCTEMa W MpeBpblUaT KanuTanHOTO CTPOUTESICTBO KaTO CROXEH CTOMaHCKU
npowec

JleranHa peduvHuuyusa e gageHa B MNMKC. CvrnacHo yun. 8 NMKC 1973 ,KanutanHoTto
CTPOMTENCTBO €: MOAEepHM3auuss W  PEeKOHCTPYKUUST Ha OCHOBHUTE (hOHAOBE
MOZEPHU3ALUS,, PEKOHCTPYKLMS U pasLUMPEHNe Ha OCHOBHUTE (POHAOBE; U3rpaxaaHe Ha
HOBW OCHOBHM (POHAOBE; NOAABbPXKAHE MOLUHOCTUTE Ha PyOHULUWTE; Bb3CTaHOBSIBAHE Ha
OCHOBHM CpEeACTBa, YHMULLOXEHW OT Cchny4yaiHo cbOuTMe unu Henpeogonuma cuna’.
JleranHa pedwuHnuma ce cbaobpxka B [IKC 1980: ,[enHocTtta Ha yyacTHuuuTe B
WHBECTULIMOHHMSA MPOLEC 3a MaTepuanuanpaHe Ha KanutanHUTe BIOXEHUS B OCHOBHU U
06opoTHM choHaoBe”. JleranHa gedwmHuuns e gageHa u B lNMpaBUnHWK 3a cTonaHckarta
nevHocT n Hapepba 3a B3aMMOOTHOLLEHMATA B MHBECTUUMOHHWUS npouec ot 1987r.
.KanutanHoTo cTpouTEencTBo BKMtoYBa PabOTHOTO NPOEKTUpPaHE, W3MbIHEHWETO Ha
CTPOUTENHUTE U MOHTaXHUTE pPaboTW, OOCTaBAHETO HA MalUMHUTE U CbOPBLXKEHUSTA
BbBEXAAHETO B [ENCTBME HA OCHOBHUTE (DOHOOBE W [OOCTUrAHETO Ha MpoekTHaTa
MOLLHOCT.

Hapenata oT Bopuc bbpos aeduHnumna /"0oroBopbT 3@ KAaNUTaNHO CTPOUTENCTBO”,
BTOPO u3gaHue, Hayka u nskycteo, 1963 roguHa/ cnegsa ga 6bae npueta: kanuTanHoTo
CTPOUTENCTBO € ,CbBKYMHOCT OT aAMMWHUCTpaTWBHOMpaBeH, (UHAHCOBOMNPaBHU
TPYOOBONPaBHU U FpaXkAaHCKOMNPaBHM OTHOLLUEHWS, KOUTO TSICHO CBbP3aHW, Ca Haco4eHu
KbM Cb3gaBaHETO Ha OCHOBHW (POHOOBE OT MNPOM3BOACTBEHO M HEMNPOU3BOACTBEHO
Ha3HayeHue CbC crneumnanHo npegHasHavyeHu 3a ToBa napuyHu cpeacrea. ”

Lisnata  CbBKYMHOCT  OT  aAMWHUCTPATMBHOMNPAaBHM, (hHaHCOBOMpPaBHU
TPYOOBOMNPaBHU W FPaXXOaHCKONPaBHU OTHOLUEHMSI Ce HaMupa B Hal-TsicHa Bpb3ka U
B3aMMHa 3aBucuMMmocT. o Tasu npuymHa TEOPETUYHOTO U3CneaBaHe eOuHCTBEHO Ha
rpaXK4aHCKOMpaBHUTE OTHOLUEHMS, W30NMpPaHO OT ApyruTe U  Mo-cneuuanHo oT
agMWHUCTPATMBHOMNPABHUTE OTHOLUEHWS MO MOBOA NPOYYBAHETO, MaHUPaHeTo U
NMPOEKTUPAHETO Ha KanUTanHOTO CTPOUTENCTBO, LLe Ce SIBU HeJoCTaTbyHO 3a paskpuBaHe
CbLUHOCTHUTE XapaKTepUCTUKUN U CbAbPXXaHWE Ha OTHOLLUEHWNATA, Cb34afAeHu OT 4OroBopa.
Mo Tasn npuyuHa, cnefBa Aa ce uscnegBaTt M agMUHUCTpaTUBHONPaBHUTE pasnopenodu,
KOUTO ca B HEMOCPeaCTBEHA Bpb3Ka C rPaXXaaHCKONPaBHOTO ypexaaHe Ha OTHOLIEHUsTa.

2.2. ,OoroBop 3a ctpoex” unu ,JloroBop 3a uspaboTka B KanutanHoOToO
cTpoutencTeo”. Cnegsa ga ce oTOenexu, 4Ye BbMPOCHT 3a OTHOLIEHUETO MexXay
[0roBopa 3a CTPOUTENCTBO U JoroBopa 3a u3paboTka, ypeaeH B 33[] ce pasnckBa MHOro
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npu OencTBMETO Ha 3akoHa 3a NNaHoOBOTO M3rpaxaaHe Ha HaceneHute mecta u Ha [KC
OT TON nepuod. BenpochkT Aanu [OroBopbT 3a CTPOUTENCTBO € MoABMA Ha JOroBopa 3a
nspabotka no 33[, unM € CamMOCTOSITENEH [OroBOpP MMa CbLUECTBEHO TEOPETUYHO
NPUCHCTBME, HO U BaXHO MpakTMyecko 3HayeHne. OT Bb3NpUeMaHe Ha €edHOTO Mnu
Opyroto pasbupaHe Lie 3aBuCW, kakBa cucTemMa Ha [goroBopuTe Tpsbsa ga 6bae
Bb3NpMeTa U B KaKBO CbOTHOLLUEHWE LUEe Ce NMOCTaBAT obwmTe pasnopenbu Ha 33[ Kbm
HOPMaTMBHWTE aKTOBE OTHOCHO NpaBHaTa ypeaba Ha CTPOUTENCTBOTO.

PasButneto Ha 6bnrapckata HopmaTuBHa ypeabda n obLiecTBeHN OTHOLLEHUS] BbB
Bpb3Ka CbC CTPOWUTENICTBOTO BOAM [0 pas3BUTME W Ha TEOpPETUYHWUTE Bb3rMmean u
nocraHoBku. MNpumep B Tasn Hacoka moxe 6bae Bacun Bywes. CTaHOBULLETO, KOETO TOW
usnara B cratusta cu o HsKOM BBMPOCKM Ha AOroBopa 3a u3paboTka B KanuTarHoTo
cTtpoutencTteo”’, MNpaBHa mucbn 4/1958r. , cTp. 49-61 e, Ye QOroBOPBLT 3a CTPOEXK, MIK
[oroBopbT 3a u3paboTka B obractTa Ha KanuTanHoTo CTPOWTENCTBO, Ce OTnv4yaBa
YyBCTBUTENHO OT OOMKHOBEHUsI [OOroBop 3a wu3pabotka. CTpaHu no [oroBopa 3a
uspaboTka B KanuTanHOTO CTPOWUTENCTBO MoraT [fAa 6baar camo couuanucTUyecku
opraHusauum, a He U YacTHM nuua. [JoroBopbT 3a CTPOEX Ce CKIoYBa Bb3 OCHOBA U B
M3NbIIHEHWE Ha NNAHOBO 3afaHve, OBYCTPAHHO ajpecupaHo A0 ABETE [0roBapsilim
ctpaHu. lpeagmMeTbT Ha [OroBopa 3a CTPOEX € MNOCTPOSIBAHETO, PEKOHCTPYKUUATA,
paswmpsiBAaHETO UMM Bb3CTAHOBSIBAHETO HA OCHOBHM (POHAOBE Ha HApPOAHOTO
CTOMAHCTBO, KOETo My npuaaBa ocobeH xapaktep /4n. 1 TMKC/. 3annawaHeTo Ha
M3BBPLUEHOTO CTPOMTENICTBO Ce B3eMa OT CMeTKaTa Ha crneumanHo OTrycHaTu CpeacTBa,
KaTo 3a W3pa3xodBaHETO MM e ycTaHoBeH ocobeH pep 3a koHTpon. [locoyenuTe
0cobeHOCTU Ha [OroBOpa 3a CTPOEX B CPaBHEHME C 0OMKHOBEHMS JOroBOp 3a u3paboTka,
ypefeH ¢ TekctoBeTe Ha 33[, oyepTaBaT HeroButTe OCOGEHOCTM, HO He M3kM4YBaT B
uanoct obwute pasnopenbu, sanoxenn B 33[ wn gorosopute. [OroBopbT 3a CTPOEX
Hamupa cBosiTa ypenba B pasnopeabute Ha goroBopa 3a uspabotka no 33[, kaTo ce
OTNMYaBa OT Hero no npeAmMeTa, CTpaHWTe U NnaHoBuTe npegnoctaBku. C pa3BUTMETO Ha
HopMaTuBHaTa ypeaba BbB Bpb3ka C OTHOWEHMSTa Mexdy YyvacTHuuuTe B
CTPOUTENCTBOTO aBTOPBLT pa3BMBa CBOETO CTaHoBMLLE. Taka B cTaTusata Ha Bacun Bywes
— 10 HsiKoM BBLMPOCKM Ha [OroBopa 3a CTPOUTENCTBO cbobpasHo Hosusa MKC”, MNpaBHa
mucun, 5/1962, ctp. 56-65 Ton ovepTaBaT ABETE OCHOBHM CXBalLaHUS — Yye OOroBopbT 3a
CTPOUTENCTBO € MNOABWMA Ha [oroBopa 3a u3paboTka W ApyroTo, Ye [OroBOpbT 3a
CTPOWUTENCTBO € camocTosiTeneH gorosop. Crep ToBa TO3M aBTOp M3THbKBA, Ye pasnukarta
e mexay 6bnrapckus OOroBop 3a CTPOMTENCTBO M ,OYypK0asHOTO” 3aKOHOAATENCTBO MO
gorosopa 3a u3paboTka, fokaTo Mexay AoroBopa 3a mu3pabortka no 6bnrapckus 33[ wu
[oroBopa 3a CTPOMUTENCTBO HsMa TakvMBa pas3nuku. Crnopef Cbluusi aBTOP OCHOBHOTO,
NMbPBMYHOTO € AOroBOPBLT 3a M3paboTka, ypedeH B 33[], a 4OroBopbT 3a CTPOUTENCTBO €
HeroBa pasHOBWAHOCT, ypexaall, coumnanHa matepus.

OcobeHo BHMMaHMe 3acnyxkaBa ga ce OTOenexu Ha paspaboTkute Ha AceH
Hukonos, koinTto pa6oTy no npobrnema 3a nNpaBHWA XapakTep Ha JoroBopa, ypeaeH B MNKC
npes 103 uctopuyecku nepuod. B cratusta my ,JloroBop 3a kanutanHo CTPOUTENCTBO
unu gorosop 3a uspaboTka B kanuTanHoTo cTpouTencTso”, MpaBHa mucbn, Ne 3/1964 e
HanpaBeH 3a4bnboYeH aHanu3 Ha U3noxeHuTe B Gbrrapckarta u pyckaTta npaBHa Teopus
[0 TO3M MOMEHT CTaHoBULA. ABTOPBT M3Mara MHEHUETO Ha IOPUCTUTE, KOUTO NpUEMAT, Ye
ypenexusT B MKC goroBop nMa camocTosiTeneH xapakrtep. HayanoTto Ha ToBa cTaHoBWLLE
e noctaBeHo oT W. J1. Bpayge /B uutupanusa ot Ac. HMKonoB U3To4HuK/, KOMTO pa3paboTea
n nogpobHO aprymMeHTMpa CxBallaHeTo, 4Ye Mexay Jorosopa 3a WuspaboTka B
CTPOUTENCTBOTO M AoroBopa 3a m3paboTka, npeasuaeH B K Ha PCOCP, cbuwectByBaT
TakMBa OCHOBHW Pasnunyns, KOWTO HamaraT CTPOWUTENHUSIT AoroBop Aa ce obocobu B
camocCTosiTENeH Tvn AoroBop. KbM CTaHOBULLETO Ha TO3M aBTOp ce npucbeauHsaBsart: B. B.
Nantep, O. C. Modde, b. BbpoB. ABTOPBLT M3nara v CTaHOBULLETO Ha ApyraTa rpyna ot
YYEHU - FPaXXAaHCKO NpaBo, crnopef KOATO AOroBopbT 3a u3paboTka B CTPOMTENCTBOTO €
ocobeH BunA Ha goroBopa 3a u3paboTka — 3. W. LkyHauH, An. Koxyxapos, B. Bywes. 3a
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[a u3Bede CBOeTO cTaHoBuue, AceH HwkonoB npaBu aHanuM3 Ha aprymeHtute, ye
[OroBopbT 3a CTPOWUTENCTBO € CaMOCTOsATeNneH BuA [OroBop. TOW M pasgens Ha Tpu
rpynu, cnep Koeto rv obopBa MnocrnefoBaTenHo M aprymMeHTMpaHo: AprymMeHTW, KOUTO
n3xoXaaT OT NNaHOBUS XapakTep Ha Aorosopa, oT cybekTuTe, KOMTO ro cknioysaT, U OT
WKOHOMMYECKOTO CbAbpXaHWE Ha ypexaaHuTe OTHOWeHus; Bwbpxy KanutanHoto
CTPOMTENCTBO CE€ OCBHLUECTBABA KOHTPON He CaMO OT WHBECTUTOpa, HO ouwe OoT
MHBecTUUMOHHaTa 6aHka, OT ObpXaBHUS TEXHWYECKM KOHTPON M OT NpoeKTaHTckaTa
opraHv3auusi — aBTop Ha npoekTa; PasnunyeH npegmeT, pasnuyHata ypeaba Ha npasara u
3a4bIKEHNATa Ha CTpaHUTE No A0roBopa, pasnuyHaTta ypeaba Ha OTroOBOPHOCTTa UM Npu
HeM3nbfiHEHWe W Ha CaHKuMMTe, Ha KOMTO noAanexar B TakbB crnyvan. [logpobHo
pasrnexaa Tasu rpyna.

ABTOPBT NOCOYBA M OTHOLLEHWATA, B KOUTO AOrOBOPBT 3a KanuTarnHo CTPOUTENCTBO
ce oTnu4yaBa OT 0OMKHOBEHWs1 AoroBop 3a nspabotka. Te ca gBe. CbrnacHo § 115, an. 11
MKC puckbT OT Henpeogonuma cura npu AOroBopa 3a KanuTanHO CTPOUTENCTBO TEXM
BbpXY WHBecTWTOpa; WHBECTMTOPBLT He MOXe [Ada pasBanu [orosopa B Crnydvai Ha
HegocTaTbUW, KOUTO NpaBAT obekTa HerogeH 3a HeroBoToO ,[O0FOBOPHO MNU OBUMKHOBEHO
npegHasHadeHne”. ABTOpbT 3aknoyBa, obade, Ye Te3n pasnukM He moraT fa obocHoBaT
OTAENsAHeTO Ha [oroBopa 3a KanutanHo cTpouTenctso. [JoroBopbT 3a kanutanHo
CTPOMTENCTBO € CamMO PasHOBWAHOCT Ha Aorosopa 3a uspaboTka. Pasnuumsara npu
ypenbata Ha pucka U Ha OTFTOBOPHOCTTA 3a HEAOCTaTbLM HE Ca pPasnunyns B CbLLECTBEHMU
enemeHtTn. To3nm wu3Bog ce Bb3npuvema oT AceH Hukonos, 3awoto CneuuanHute
CbLLECTBEHN €eNeMeHTM Ha p[oroBopa 3a u3paboTka, nocodeHn B un. 258 330 wu
cneunanHuTe CbLIECTBEHM E€eNeMeHTU Ha [JOoroBopa 3a KanutanHo CTPOWUTENCTBO,
nocoyern B MKC ce nokpueaT unu, NO-TOYHO, CNeLManHUTe CbLUECTBEHU eneMeHTU Ha
Jorosopa 3a KanuTanHO CTPOMTENCTBO /M3BBbPLUBAHE HA CTPOMTENCTBO CbrflacHO
YTBbPAEHUTE MPOEKTU U CMETHU [OKyMeHTauuw/ npeactaBnsiBaT KOHKpeTusauus B
OoTAeneH cryyan Ha cneumanHuTe CblLUeCTBEHM efNleMeHTU Ha Jorosopa 3a u3paboTka
/n3paboTBaHe Ha HeLLo KakBOTO M Aa e To, Mo NopbyKa kakeaTo u Aa e Ts/.

CTaHoBMLLIETO, 4e [JOoroBopbT 3a CTPOMTENCTBO € NoABMA Ha [JoroBopa 3a
n3pabotka, ypegeH B 33[1 Moxe ga ce mogkpenu u ypes ThIKyBaHe pasnopendute Ha
MKC. B lMpaBunHuka ce nocoysa, Ye gokonkoto B MNMKC HAMa cboTBETHU pa3nopeabu, ce
npunara 33[. Toea obwo npaBuno ce AonbrfBa M OT crneuuanHy npenpaiaHusl, KoMTo
morat ga 6bgat otkputn B MNKC. Taka Hanpumep NOCOYEHO €, Ye HaYanHWUSIT MOMEHT,
KoraTto 3ano4ysa fa Teye ,MeTroauHUST aBHOCTEH CPOK, B KOWTO Ce moracsiBaT npasaTta
Ha uHBecTUTopa no un. 265 33[1", nma npenpallaHe kbm pasnopenbute Ha 33[] OTHOCHO
noroBopa 3a u3pabotka. TpsioBa ga ce npueme 3a 6escnopHo 1 vye Obwarta yacT ot 33[
ce npunara n 6e3 cneunanHo npenpatyaHe, 3aLoTo ce Kacae 3a obnuraunoHeH J4Oorosop.

He moxe pa ce cnogenu egHo3HayHO M3BOABLT, KOWTO npaswu AceH Hukonos, B
uMTUpaHaTa cratus, Ye ,Wwom npasunarta Ha 33[] oTHOocHO Aorosopa 3a u3paboTka umaTt
NPUOXeHWe Npu [[OroBopa 3a KanuTanHo CTPOUTENCTBO, criefBa, Ye OerCTBaLloTo
3aKoHOAATENCTBO pasrnexga To3W [OoroBop KaTo pasHOBMAHOCT Ha Jorosopa 3a
n3paboTtka”. To3n M3BOL4 HE MOXE Ja ce npveme 3a BepeH, 3awoTo € abComnoTeH n He
B3emMa npeaBua O6GCTOSTENCTBOTO, Y€ MMa W3KMOYEHUS — B 3aKOHOOATENICTBOTO ca
ypedeHu crnyyaum, koraTo pasnopeabute Ha eauH 4OroBOp Ce OTHACAT W 3a ApYr, pasnuyeH
aorosop. CbLMAT aBTOp Bb3npuMema u Apyro CTaHOBULLE, KOETO HE MOXe Aa ce crnogenu,
a MMeHHo: ,B kpasi Ha kpauwiata BUOOBETE OOroBOPM U MPUIOXKHOTO MOME Ha BCEKU
[OroBop ce onpefdenaT OT 3akoHojaTens — B Tasu Hacoka TOW uma nocrnegHarta wu
pewwntenHa gyma”’. To3u npaBeH M3BO4 € B paspe3 C pasnopenbute Ha 33[, konTo
Bb3NpMemMa MnpuHUMNa 3a aBTOHOMUS Ha BOMUTE W, PECMNEKTUBHO, Bb3npuema
CbLLECTBYBaAHETO M Ha HeHaVMeHOBaHWTe AoroBopu. 3a Tasu rpyna SOroBopu He MOXe
eQHO3Ha4yHO 1 abConTHO Aa ce TBbPAW, Ye ca C MPUNIOXKHO fone, onpedeneHo oT
3akoHofaTens.
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2.3. EcrtectBoTO M 06emMa Ha HacTosLWMSA OOKNaL He JaBaT Bb3MOXHOCT Aa ce
pasrnegat noapo6bHO U ApYrM OCHOBHW MpaBHW BLMPOCK OT TO3W nepuoa: Bbripocbm 3a
npasHama npupoda Ha 002080puUMe 3a fpoyyeaHe U rpoekmupaHe; Cropbm b6 8pbaka
¢ npedmema Ha dozoeopa 3a uspabomka 6 KarnumarsnHomo cmpoumesncmeo, Bbnpocbm
3a MpasHUs XapakTep Ha HOPMUTE B CTPOUTENCTBOTO.

3AKINMKOYEHUE

[MosHaBaHeTO Ha npaBHWTE HOpMM B obrnacTta Ha cTpouTenHaTa [AenHOCT,
gevicteanu B bbnrapusa npes nepuoga ot 1945 no 1990 rogmHa e Heobxoanmo, 3a aa ce
npocnean UCTOPUYECKOTO pasBUTUE Ha NPaBHUTE MHCTUTYTU. CblueBpeMeHHO Tpsbea Aa
ce uma npeaBuf, Ye B HACTOSILLETO MpaBHaTa pernamMeHTauus Ha OTHOLUEHUsiTa Mexay
y4aCTHULMTE B CTPOUTENCTBOTO € HE3HAYMTENHa M CbLLECTBEHO NO-OrpaHnyeHa oT Tasu,
KoaTo e cbulectByBana go 1990 rogmHa. B cblums MOMEHT, obaye MHOrO OT OTMEHEHUTE
HOPMW Ca HanoOXunyM MOAENW Ha MNOBEAEHME Yy YYacTHUUWUTE B CTPOMTENCTBOTO U ce
npunarart u KbM HacTOSALUS MOMEHT KaTo obuyan B npakTukarta, obuyam B 4OroBapsHeTo.
[Mpn n3scHABaHeTo Ha CbLUHOCTTA Ha AageH obuyai MoXe Aa ce non3saTt U TekcToBeTe
Ha OTMEHEHWTE HOPMAaTUBHM aKTOBE, KOMTO ca ro ypexaanu. MNpumep B Tasn Hacoka e T.
Hap ,AKT obpasey 19”. CbrnacHo gencrealiata kbM MoMeHTa Hapep6a Ne 3 ot 31 ronu
2003 r. 3a cbcTaBsHe Ha aKTOBe WM MPOTOKOMM MO BpeMe Ha cTpouTencrteoto /O6H. [B.
Bp. 72 ot 15 ABryct 2003r. / TakbB aKT He cbluecTByBa. B npakTtukarta, obade, Ton e
LUMPOKO BBL3MPUET C HEro ce npvemaTt u3BbplueHn Bugoe n obemm CMP. Tosu akT e
pernaMmeHTMpaH B OTMEHEHOTO 3aKOHOAaTENCTBO.
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MpomsHa B npaBHaTa perynaumsi Ha OTHOLWEHUATa B CTPOUTENICTBOTO B
Bbnrapus cneg BropaTta cBeTOBHa BOWHA

aBTop: NeH4yo Munkos
HayyeH pbkoBoguTen: npod. a-p I'. basHos

Changing the legal regulation of relations in construction in bulgaria after the Second World
War: The report makes a brief listing of the numerous regulations that have led to changes in regulation of
the construction process in Bulgaria after World War Il. The change covers the period on the repeal of
existing legislation to the adoption of the second Rules of capital construction in 1956. The change is not
made with the cancellation of an enactment and adoption of another, but gradually, with numerous and
rapidly changing regulations, up to a relatively stable framework of relations with the Rules of capital
construction.

Key words: Construction, New legislation, Planned construction of settlements.

BBbBEOEHUE

Cnep BTtopaTa cBeToBHa BOViHa B bbnrapusi HacTbNBaT CbLUECTBEHW MONUTUYECKU
NpoOMeHN, BoAeLWM A0 NPOMSHA B COLMANHO-MKOHOMUYECKUTE OTHOLWEHUS. CblUecTBEHO
ce noswvwaea ponaTta Ha [bpxaBaTa, KakTo 3a pa3BUTMETO Ha MKOHOMMKaTa, Taka W 3a
noBuULLIABaHe XW3HEHWUA CTaHAapT Ha rpaxgaHuTe. B Tasuw Bpb3ka ce npeanpuema
MawabHO CTPOMTENCTBO, 3a Aa Ce U3rpagsaT MHOXECTBO >XUMWLE, MPOMULLIIEHN
npeanpuaTusa, aaMUHUCTPATUBHW Ccrpagn W nbTuwa. [bpxaeaTta, 4pes cBoute
npeanpuaTus, ce npeBpblia B OCHOBEH WHBecTUTOp. HeobxogmmocTTta OT 6bp30 K
Ka4yecTBEHO CTPOWTESICTBO, KOETO Ce u3BbpliBa C OOLeCTBEeHW cpeacTBa, BOAU OO OT
pagukanHa npomsiHa Ha 3aKkoHOAATencTBOTO B Tasu obnacT. 3akoHOA4aTencTtBOTO Ha
LlapctBo Bbnrapus B obnactta Ha CTPOUTENHUTE OTHOLLEHMS ce siBABa HenpurogHo. To,
obaye, He € OTMEHEHO HaMbMHO M 0TBeAHbX. [lpomsAHaTa e 6aBHa. HoBUTE HOpPMaTUBHM
akToBe OTpassBaT LenuTe Ha ToraeBallHMS 3akoHoAdaTen, KaTo 4YecTo nbTuwara 3a
nocTuraHe Ha Tesu Lenu ca AO0YTOYHSABaHW, MPOMEHSHU, KOeTO € BOoAeno U A0 4ecTu
npomMeHn B HopMmaTuMBHaTa ypeaba. [pyra xapaktepucTtuka 3a nepuoja e, 4e
3aKoHoAaTencTBoTo B obractta Ha CTPOUTENCTBOTO Ce perfiaMeHTupa He camo CbC
3aKOHW, HO nNpPeaMMHO OT HOPMAaTMBHM akToBe C MNOA3aKOHOB XapakTtep. Tpeta
XapakTepucTuka Ha HOBOTO 3aKOHOAATeNCTBO B Ta3n obnact e, Yye TO ce BnuUsiHWE OT
3akoHofatenctsoto B CCCP, HO MOCTEneHHO CRAnoTO penfuKkMpaHe Ha CbBETCKOTO
3aKOHOOATENCTBO €  UM30CTaBeHO U ObMArapckuaT  HOPMOTBOpEL,  MposiBsABa
CaMOCTOSTENHOCT B peauvua Hacokv npedsua Ha cneunduyHnTe ycrnosums B cTpaHara.

U3NOXEHUE

MbpBoHavanHo u cneg 09.09.1944r. , cTpouTencTtBOTO MpogbikaBa fda ce
M3BbpLIBa CbrnMacHo 3akoHa 3a OropxeTa, OTYETHOCTTA WU NpeanpuUATUATa WU
npaBuMnHuKa 3a npunaraHeto my. Cneg 09.09.1944 r. e npeanpveta nonutuka no
npeMaxBaHe Ha cTapata CucTeMa 3a MW3BbPLUBAHE Ha CTPOEXUTE OT YacCTHU
npeanpuemayn. Ctapata cuctemMa e npuchblia Ha CbluecTByBallaTa 40 NPOMEHUTE cries
09.09.1944r. yacTHa cOobBCTBEHOCT M YacTHa MHULUMaTMBA B obriacTra Ha CTONaHCTBOTO.
To3n npouec ctaBa OCOGEHO HanoOXMTENeH crneqj npoeBedeHaTa CbrnacHo 3akoH oT
23.12.1947 rognHa HauMoHanM3aumsa Ha 4YaCTHUTE UHAYCTPUAIHN U MUHHW NPEeANPUATUS.

3akoHbT 3a OlogkeTa, OTYETHOCTTA WU MNpegnpuaTUsaTa B YacTTa CU, KOATO ce
OTHacsi 4O NpeanpusATMATa, € OTMEHEH CbC 3aKoHa 3a AO0CTaBKU U paboTu 3a cMeTKa Ha
AbpxaBaTta /B, 6p. 13 ot 19.01.1948r. /. To3n 3akOH NocTaHoBsABa /4n. 2/, Ye BCUYKK
[0CTaBkM U paboTu, BKIKOYMTENHO U CTPOUTENCTBOTO, MOraT Aa ce M3BbpLuaTt no Yyetmpwm
HayuHa, C orneg Ha MEeCTHWTE YCroBMS M 3a NosflydaBaHe Ha Hal-ronemm v3roau 3a
ObpXaBaTa: Mo HOPMUpaHW WM MasapHU LEeHW; Ype3 crnasapsiBaHe no [o6poBOMHO
cbrnacve; 4Ypes Tbpr WM MO CTOMAHCKM HauduH. [pu cnasapsiBaHETO ce npeaBwxaa
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CblLIECTBYBaHETO Ha cneuuanHa ,CnasaputenHa komucusa” /un. 7/. CnegBa pa ce
oTbenexun Bb3MOXHOCTTA, KOATO TO3W 3aKOH npeaswxaa /un. 18/ ga ce npekpaTaT BCUYKU
NPaBOOTHOLLEHMS MO JOrOBOPUTE CbC CTPOUTENHMW NPEanpUaTUS, CKIKYEHU NO cunarta Ha
3akoHa 3a GloakeTa, OTYETHOCTTa M NpeanpusTusaTa, 6e3 aa nvma npaeo Ha obeslieTeHne
3a npeanpuemada, Kato TOBa MpekpaTaBaHe CTaBa MO pelleHne Ha CbOTBETHMUSA
MUHUCTBP. [pun onpeaensHe 3Ha4YeHMETO Ha 3akoHa 3a AOCTaBkM U paboTh 3a cMeTka Ha
ObpxaBaTa oT 1948 rognHa Moxe Aa ce 3akroyn, Ye Tol e C NPEXOAHO 3HavyeHune, 6e3 aa
cb3faBa efHa HOBa cUCTeMa B CTPOUTENCTBOTO, TOW Lienu paspyliaBaHeTo Ha cTapara
cucTeMa no Bb3naraHe Ha CTPOWUTENCTBOTO OT [AbpXkaBaTa, ypedeHa B 3akoHa 3a
OtoppkeTa, OTYETHOCTTA M NpeanpuaTMaTa

HoBaTa nonutuyecka obctaHoBKka cre Brtopata cBeToBHa BOWHaA B cTpaHata U
XenaHueTo 3a W3rpak4aHeTo Ha HOB TN opraHvM3auus Ha o6LecTBOTO € npuyMHa
ObNrapckusaT 3akoHogaTen pAa npueMe MHOXECTBO HOPMATMBHWM akToBe, KOWUTO fa
YCT@HOBAT W HamnoxaT HoBaTa OOLLIEeCTBEHO-MKOHOMUYecka cuctema. O6LiecTBeHUTe
OTHOLUEHUS BbB Bpb3Ka CbC CTPOUTENCTBOTO, KATO 4acT OT udArnata cucrema npaBHO
perynupaHy oOLeCTBEHN OTHOLIEHWs, ca npegMeT Ha pernamMeHTauus oT  HOBWU
HOpMaTuBHM akToBe. [loCTeneHHO, 3aefHO CbC Cb3gaBaHETO Ha COLMANUCTUYECKUTE
CTOMAHCKM OTHOLUEHUSl, Ce MNPOMEHsI usAnata CUCTeMa Ha CTpPouMTeNcTBO — oTnaga
CTPOUTENCTBOTO Ype3 YacTHW npeanpvemMaydn n ce Bb3Npuema cbBeTckaTa cucTema Ha
CTPOMTENCTBO W CbOTBETHATa MpaBHa pernaMmeHTauus. YCTaHOBSIBAHETO Ha HoBaTta
cuctema B Te3u OTHOLLEHWS, He e MpeaMeT Ha eAuMH eOMHCTBEH HOPMaTUMBEH akKT.
MpomsaHaTa e pe3yntaT Ha MHOXECTBO 3aKOHOBW M MOA3aKOHOBM aKTOBE, M3gadeHu oT
MC, muHuctepcTBaTta, bbnrapckata MHBeCTULMOHHA BaHka 1 ap.

3akoH 3a 6aHkuTte /B, 6p. 302 o1 27.12.1947r. / - ycTaHOBsIBA HOBa CUCTEMA Ha
0e3Bb3mMe3gHO UHaHCMpaHe CbC cpeacTBata OT  AbpXaBHUs  OompkeT  Ha
CTPOMTENCTBOTO BbB BCUYKM 0BMAcTU Ha CTOMAHCKUSI XMBOT. 3aKOHBbT BbBexXaa W
NbpBUTE KOHTPONHM (PYHKLMM Ha Bbnrapckata nHeBectMumoHHa b6aHka /BVB/ B obnactTa
Ha cTpouTencteoTo. [NaBa nbpBa Ha 3akoHa e o3arnaseHa ,[bpxaBeH MOHOMOM Ha
0aHKOBOTO Aerno”, kaTo e NpeaBWAEHO, Ye BCUYKM OaHKOBM COENKM ca WU3KMHYMTENHO
npaBo Ha [bpxaBara.

BUB npuema u MHoro OKpPbBLXHW, KOUTO MMaT XapakTep Ha noA3akoHOB
HOpPMaTUBEH aKT U UMaT OTHOLUEHWE BbB Bpb3ka C (PUHaAHCUpaHe Ha CTPOUTENCTBOTO —
nybnukaumm B [OB: 6p. 35 or 11.02.1950 /OkpbxHO Ne 8 3a oTyMTaHe W KOHTpPON Ha
CTPOUTENCTBOTO, N3BBPLUBAHO MO CTONAHCKN HavmH/; 219 ot 16.09.1950 /OkpbxHOo Ne 110
3a CTPOUTENCTBOTO, M3BbLPLUBAHO NO CTOMaHCkM HaumH/; 32 ot 18.04.1952 /OkpbxHO Ne
34 3a CcTPOUTENCTBOTO, U3BBLPLLBAHO MO CTONAHCKN Ha4uH/ 1 33 oT 24.04.1956r. /OKpBbXKHO
Ne 14 3a dmHaHcMpaHe Ha CTPOUTENCTBOTO, M3BBLPLUBAHO MO CTONAHCKU HayunH/. BUB
npuema u LunpkynspHu - LIMPKYNSAPHO MUMCMO OTHOCHO OKOHYaTENHOTO OTYUTaHE U
n3nnawiaHe Ha ctpouTtencTteoTo 3a 1953 r., O6H. , 1B, 6p. 103 oT 1953 roguHa.

OkpbXHWN m3gaBaT M MUHWUCTepcTBaTa. Taka, ¢ OkpbXkHO Ha M® Ne 2995 ot
1949 r. /OB, 6p. 95 oT 27.04.1949r. / ce 3abpaHsBa W3BbLPLUBAHETO Ha CTPOEXMU CbC
cobctBeHUTe 0O6OPOTHM CpeAcTBa Ha MpeanpuaTusTa. TO3W NPUMHUMM BRNOCneacTeue e
YCTaHOBEH KaTO OCHOBEH NPWHLMMN B OEWHOCTTa Ha AbpXaBHUTE npeanpuatua go 1987
roavHa

MoctaHoBneHue 5 Ha MC, B3eTo B 3acepaHueto my ot 03.12.1949r. /[1B, 6p.
279 ot 22.12.1949r. /, yctaHoBsBa /T. 1/ Opyr OCHOBEH MpuHUMN — 3abpaHeHo e
OCbLLECTBABAHETO HA KaKkBOTO M [Aa € CTPOMTENCTBO, HEBK/OYEHO B MfaHa Ha
KanuTanoBnoXeHnsTa, Kakto n uHaHcMpaHeTo Ha obekTn, HeobesneyeHu C NpPOEeKTo-
CMeTHa AOKyMeHTauusi. YCTaHOBEH € U eWH ApYr BaXKeH npuHumn /1. 5/ - 3abpaHeHo e Ha
npeanpuaTusiTa, OpraHu3auumMTe U yupexaeHusiTa [ga W3BbpluBaT CTPOUTENCTBO
HEBKIMIOYEHO B NnaHa 3a cmeTka Ha obopoTHMTE CM cpeacTBa, Kato e npenBuaeHo
BMHOBHUTE 3a HE3aKOHHO M3Mon3BaHe Ha 0BOpPOTHWTE CpeAcTBa Aa ce NPUBMAMYAT KbM
Han-cTpora OTroBOpHOCT no 3akoHa 3a OaHkuTe. ToBa MNOCTAHOBfIEHME YCTaHOBSIBA
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OKOH4YaTenHo KoHTpon Ha BWB Bbpxy CTpOMTENcTBOTO, KOWTO ce pgetannuavpa u
pernaMeHTMpa AONbAHMTENHO B MNOCMeABallo MpUeTUTe MpaBUIHWLUM 3@ KanuTanHoTo
CTPOUTENCTBO.

PernameHTtaumata npoabikaBa CBOETO pas3BuTME, KaTo ca  perynupa
CTPOUTENCTBOTO MO CTOMAHCKM HayuMH. ToBa Ce wu3BbpWBa C ABa MNOA3aKOHOBU
HopmaTtuBHK akTa. MbpBuAT - 582-po noctaHoBneHue Ha MC, npueTo Ha 3acegaHueTo
my ot 13.03.1950r. /OB, 6p. 66 or 20.03.1950/ - pgonyckawo cnyd4anm Ha ApebHu
cTpouTenHn obektu /4o 3 mun. nesa/ ga ce M3NbAHABAT NO CTOMAHCKM HayuH, 6e3
y4acTMEeTO Ha CTpoOWUTENHUTE opraHu3auu. Bropuart - 2251-Bo noctaHoBneHue Ha MC,
npueTo Ha 3acepgaHmeTo my ot 07.08.1950r. /1B, 6p. 196 ot 19.08.1950/ - ¢ uen ga ce
YINECHN W3BBLPLUBAHETO Ha CTPOUTENHUTE OGEKTM U ga ce u3nonssaT CTPOUTENTHUTE
mMaTepuanu n npeaMMHo paboTHaTa pbka Ha MecTHa No4yBa, paspellaBa Aa Ce CTPOST U
[OBbpLIBAT MO CTOMAHCKW HauuMH onpegeneHn o6ekTm — no BWA WM CTOWHOCT
CblueBpeMEHHO € 3abpaHeHO Ha npeanpusaTMs U opraHusauunM, KOWUTO K3BbpLUBaT
CTPOUTENCTBO MO CTOMAHCKM Ha4MH, Aa OTK/OHSABAT 3a CbLOTO paboTHa pbka, 3aeTa B
npou3BoAcTBEHATa MM OEVHOCT, Korato ToBa OM Hapywmno WM3NbIHEHWETO Ha TEeXHUS
NpPOU3BOACTBEH MiaH.

MocraHoBneHue 550 Ha MC, npueTto Ha 3acegaHueto my ot 06.03.1950r. /OB,
Op. 62 ot 15.03.1950r. / BbBEXOA B ObMnrapckata HopmaTuBHa ypenba obwute ycnosus
3a M3BbPLUBAHE Ha CTPOEXM OT HOBWUTE CTPOUTENHUTE opraHmsaumm. C To3n HopMaTUBEH
aKT Ce MOCTaBsl HayanoTo Ha perynupaHe Ha rpaxaaHCKONPaBHWUTE OTHOLLEHUS Mexay
WHBECTUTOpPA W CTpouTenHaTa opraHu3aums. MHoro nogpobHo ce onpegenaT npasaTa u
3a4b/KEHNATa Ha Te3n ABamMa yvyacTHUUM B cTpouTencTeoTo /ot § 17 go § 30/. ObwuTte
YCINOBMSA 3a U3BbPLUBAHE HA CTPOEXM OT CTPOUTENHUTE OpraHusauun, BbeegeHn ¢ 550-to
MMC, yctaHoBsiBaT cucTemarta Ha reHepanHute W roAvLIHMTE [OroBOpM, onpeaenat
HayMHa 3a CKMlOYBAHETO Ha Te3W [OroBopu, OMpedensaT peda 3a nNpueMaHe Ha
nanbnHeHnte CMP, 3annawaHeto Ha npuetute CMP, onpepgensiHe CTOMHOCTTa Ha
CTpoexXa, M3MEHEHMETO Ha MNPOEKTUTE Npe3 BpemMe Ha MW3NbJIHEHWMETO Ha CTPOEexa,
KOHCTaTauuute W npuvemMaHusaTa, nnawaHusaTa, KakTo M CPOKOBETE U CaHKuuM 3a
HemsnbriHeHne. CbrnacHo § 55 BCWMYKM cnopoBe Mexay CTpaHuTe BbB Bpb3ka C
M3NBIIHEHNETO Ha AOroBOpa, Ce OTHACAT 3a pasrnexaaHe n paspelleHve oT [bpxaBHaTa
apbuTtpaxHa komucus. Obpasel egHo e MeHepaneH JOroBop 3a CTPOEeX, CbAbpKaly neT
Toukn, a O6pasey gBe e loguweH O0OroBop 3a CTPOEX, CbCTOAW, Ce OT 7 TOYKW.
[MocTaHOBNEHNETO yTBbPXKAABA HAYMH HaA peErynupaHe Ha OTHOLLEHUsiTa Mexay
yYaCTHULMTE B CTPOUTENCTBOTO, NPV KOMNTO OOLUMTE My MONOXEHNUS Ca 3aAbIIKUTENHU, a C
[BaTa Buaa JOroBOpU ce perfiameHTUpaT KOHKpETHUTE 3a CTpoeXa M CTpaHUTe YCNoBUS.

MoctaHoBneHne Ne 566 ot 25.05.1951r. e oGHapogBaHo B [B, 6p. 44 oT
01.06.1051 roguHa. B camoto Havano Ha NMMC 566 ca usnoxeHun motuBuTe Ha MC 3a
npuemaHeTo My — ,MUHUCTEPCKUAT CbBET KOHCTATUPa, Y€ B OpraHM3aumusita Ha NpOeKTHOTO
[erno, Nno CTPOMTENCTBOTO B HalLaTa CTPaHa CbLUECTBYBAT CEPUO3HN HegocTaTbuMm.... C uen
na ce nogobpu pabotata Ha MPOEKTAHTCKUTE OpraHuM3auuM B HalaTta cTpaHa, ga ce
MOBWLLUM KA4eCTBOTO Ha MPOEKTUTE M [a Ce CHWXM CTOWHOCTTa Ha cTpoutencteoto”. NMC
Ne 566 cbabpka MHOXECTBO MpaBuia 3a NMoBMLUABAHE KAa4yeCTBOTO Ha MPOEKTUPAHETO U
CHWXaBaHe Ha HeroBaTa cTorHocT. C npunoxeHve Ne 2 Ha NMC 566 e npueT MNpaBunHuK
3a perucTpauusita Ha NPOeKTUTE U CMEeTHUTE OOKYMEHTauMKn 3a 00eKTUTe Ha KanuTanHoTo
cTpouTencTso, a [MNpunoxeHne Ne 3 e NbpBUAT MNpaBUHKK 3@ KANMTANHOTO CTPOUTENCTBO.

C Te3n noctaHoBnenuss /550 u 566/ Ha MC ce BbBexga u B bBbnrapus
cbliectByBawara B CCCP cuctema Ha JOrOBOPHU OTHOLLEHMS B CTPOUTENCTBOTO.

Mpe3s 1950 roguHa B bBbnrapus Bnusa B cuna 3aKoH 3a MNNaHOBOTO
u3rpaxaaHe Ha HaceneHute Mecta /O6GH. , B, 6p. 227 ot 01.10.1949r. , N3MeHsH n
[onbnBaH, 0TMeHeH ¢ yn. 205, 7. 1 oT 3akoHa 3a TepuMTOpManHO 1 CENULLHO YCTPONCTBO -
OB, 6p. 29 o1 10 anpun 1973 r. /. AceH 3anpsiHoB, B cTatusita cu ,CpaBHUTENEH aHanm3
Ha CTpyKTypaTa, CbObPXaHWETO W OCHOBHUTE npuHumMnu Ha 3TCY u 3YT" - cn.
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JAnBokatckum npernea”, 9/2001, onpegens 3MMHM  kaTo ,Hai-HeydayHus  Hall
OnaroyctponctBeH 3akoH”. To3u M3BO4 MOXe Aa ce Bb3npueme, Toi kato 3MUHM
BKIOYBA TBbPAE Manbk OpoN TeKkcToBe, CbOOpPasHO MaTepusita, KOATO nNpeTeHaupa aa
perynupa - 81 uneHa. Kato pesyntar oT ToBa, NOA3aKOHOBWTE aKTOBE MO BpPeEME Ha
HEroBOTO OEWCTBME CbObPXaT MHOM0 MbPBUYHU MPaBHM HOPMU. 3aKOHBT He perynupa
npsiko OOLLECTBEHUTE OTHOLUEHUS, BB3HWKBALM MeXZy Y4YacTHMUUTE B CTPOUTENHUA
npouec. KocBeHo, obaye, 3aKkOHBbT UMa 3HAYEHNE 3a OTHOLLEHMATA MEXAY yYacTHULMTE B
CTPOUTENHUS MPOLEC, 3aLOTO perfameHTMpa TeXHW agMUHUCTPaTUBHWU 3aObiHKeHUs
MpeameTHuar obxesat Ha 3MMNHM e pa ce permameHTMpa W ypeau ,NnNaHoOBOTO
narpaxxgaHe Ha HacenexHute mecta”. CwrnacHo un. 4 ot 3MMHM B TepmuHa ,nnaHoBO
nsrpaxxgaHe” 3akoHoAaTensAT € BKM4Yu 06LEeCTBEHUTE OTHOLIEHMS NO: Cb3gaBaHe Ha
KagactpanHu, rpafgoyCTPOMCTBEHW, YNUYHO-PErynaumoHHK, ABOPULLHO-PErynaunoHHm,
HWBEMauUMOHHKW, HWBEMEeTHW W [OpYr 3acTpOUTEeNHW MnaHoBe; npunaraHe Ha
rpagoyCTPOMCTBEHUTE, PErynauMoHHUTE W HUBENETHU MMaHOBE M OCbLLUECTBSIBAHE Ha
MEepOonpusTUSITa Ha HapOAHUTE CLBETW, APYrM ObPXKaBHU YUYPEXOAEeHUs U npeanpuaTms
KoonepauunTe 1 NonuTUYECKNTe 1 0bLLECTBEHN OpraHM3aummn - No rpagoyCTPONCTBEHUTE
N perynaumoHHU MnaHoBe; 3acTPOsiBaHE Ha HaceneHuTe mMecTta, CbobpasHo C Lenute Ha
3MMHM BB3 oOCHOBa Ha: [rpagoOyCTPOWMCTBEHUTE, PErynauuoHHUTE, HUBENETHUTE
KBapTanHO-3aCTPOUTENHUTE, YNUYHO-pacagHUTE U CbOTBETHUTE apXUTEKTYPHU U OpYyrn
CTPOUTENHM NNaHOBE; OCBLLUECTBABAHE Ha o6LM OnaroyCTpOMCTBEHU MepOnpUATUS B
HaceneHute MecTa kaTo: BoAocHabasiBaHe M kaHanu3auus; Haa3eMHO W MOA3EeMHO
YCTPOMCTBO Ha ynuuuTe W nnowagute; YCTPOMCTBO Ha 3efneHnM M CBOOOAHM MoK,
Cb3[laBaHe N YCTPOMCTBO HAa MacoB OOLLECTBEH TPaHCMOPT U APYTu.

BbB Bpb3ka C aAMMHUCTPATUBHO-Haka3aTenHuTe pasnopenou Ha 3MNVHM e npueTta
Hapen6a oTHocHO npaBaTa 3a u3gaBaHe HaKa3aTeslHM NOCTaHOBIIEHUA 3a HanaraHe
Ha rnobu no uneHoBe 67, 68 n 69 oT 3akoHa 3a NNaHOBO U3rpaxpaHe Ha HaceneHuTe
mecTa O6H. , 1B 6p. 72 oT 1956 roguHa.

Bb3 ocHoBa Ha TtekctoBe oT 3[MHM e wusgageH lMMpaBunNHUK 3a nnaHoBO
u3rpaxgaHe Ha HaceneHute mecta /O6H. OB. 6p. 51 o1 2 MapTt 1950r. , OT™MeHeH ¢ §
311 oT 3aknunTENHUTE pasnopendun Ha lMNMpaBunHuka 3a npunoxenune Ha 3MNVHM - UsB. ,
©p. 76 ot 20 HoemBpu 1960 r. /. To3n HopMaTUBEH akT € ¢ ronsm obem /277 uneHal un
noapobHo pernameHTUpa W [opv AopasBuBa 3akoHOBUTE nonoxeHuss ot 3MUHM.
Cbabpka Manko pasnopenbu OTHOCHO  OTHOLIEHWSiITA  Mexay yyacTHuuute B
CTPOMTENCTBOTO, KOMTO MoraT [fa ce u3BedaT Mnpu TbiKyBaHe TEKCTOBETE My.
MpaBunHUKBLT NocTaHoBsABa B CBOst Un. 219, Ye ,CbCTaBUTENAT Ha apXUTEKTYPHUS NNaH e
N OTrOBOPEH TEXHUYECKN PHKOBOAMTEN HA CTpOEeXa, OCBEH aKO 3acTpOsBAHETO cTaBa No
nnaHose-obpasuMm  Ha  MVMHUCTEPCTBOTO  Ha  KOMYHarnHOTO  CTOMAHCTBO W
6naroycTtponcTteoTo”. ToBa € egHO cnuBaHe B e€dHO Ha durypute Ha aBama oOT
yyacTHMUMTE CbrnacHo pfencreawiata cera HopmatuBHa ypenba — npoekTaHTa u
TEXHUYECKMS pbKoBOAWUTEN. Ha ,OTrOBOPHMS TexHWYecku pbkoBoauten” [paBUMHUKBLT
BMEHsIBa M MHOMO 3adbIDKEHUS BbB Bpb3ka CbC 3aKOHOCBOOPA3HOTO CTPOMTENCTBO U
npvemaHeTo Ha obektute /un. 250/. Moxe ga ce HanpaBu M3BOAbLT, Ye CbINACHO TOBa
MocTaHoBNEeHNe nHBeCTUTOpPU MoraT Aa 6baat: ObpkaBaTa, koonepauus, NOSIMTUYECKMN 1
06LLECTBEHM OpraHn3auum 1 YacTHM nuua - cobCTBEHUUM, UK Nuua, KOUTO UmaT npaBo
[a CTPOSAT BbpXy 4yxa wumoT /un. 218/. T[MpaBUMHUKLT CcbAbpXa MNpeguMHO
agMMHUCTPATMBHM  BBMPOCM OTHOCHO rPagoyCTPOMCTBOTO W perynupaHeTo  Ha
TEPUTOPUNTE, BKIIKOYMTENHO MHOMO APXUTEKTYPHO-TEXHUYECKM HOPMM BbB Bpb3ka CbC
3acTposiIBAHETO Ha rpaoBeTe U cenara.

B OB, 6p. 89 ot 1956 roguMHa ca obHapoaBaHu BpemeHHM npaBuna 3a
npunoxeHue Ha 3aKoHa 3a NJIAHOBO M3rpaXaaHe Ha HaceneHUTe MecTa. 3aKOHbLT, B
yn. 78 npenBwxaa, Ye ce u3gaBaT CTPOUTESNHM MPaBUIHWLM 32 OTAENHWUTE HacereHu
mMecTa. MpaBUNHUKBLT 3a npunoxeHue Ha 3MUHM e obHapoaBaH B [Jbp)KaBeH BECTHUK,
Op. 76 ot 20 CentemBpu 1960r. , U3MEHsIH U JoNbNBaH, MNpaBUNHUKBLT € OTMEHEH C § 9, T.
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1 ot lNpaBunHuka 3a npunaraHe Ha 3akoHa 3a TepUTOpPUarnHO U CENULHO YCTPOMCTBO -
OB, 6p. 62 ot 7 aBryct 1973 r. MpaBunHuKbLT 3a npunoxexue Ha 3MUHM, 3a pasnuka ot
3akoHa W BBLMPEKU CcbllecTByBaHETO No ToBa Bpeme Ha [IKC, cbabpxa MHOro
pasnopeabn, KOWUTO MPSAKO perfameHTUpaT OTHOLEHUS MexXdy YyvacTHuuuTe B
cTpoutenHua npouec. OTHOWEHUsATA Mexay MHBECTUTOpa U CoBCTBEHMKa Ha 3emsTa
BbPXY KOATO L& Ce M3BbPLUBA CTPOUTENCTBOTO, CE€ pernamMeHT1par oT TekcToBeTe Ha §97,
§98, §145, §146. OTHOWweHMNsTa MeXAy WHBECTUTOpa, M3BbLPLUBALL NPUCTPOSIBAHE U
HaacTposiBaHe M cOOCTBeHMUMTE Ha crpagata ce ypexpaTr c TekctoBete Ha §159
3agbmkeHusiTa Ha MHBECTUTOpa WM pefa 3a M3gaBaHe Ha CTPOUTENHO paspelleHue ca
pernameHTupanu B § 185, §195, BbB Bpb3ka CbC CTpoMTENHUA nNpoTokon — B §186, BbB
Bpb3ka C WCkaHeTo 3a cTpoex - § 189, §190. MNocouyBaT ce W 3agbMKeHUs Ha
,CbCTaBUTENSA Ha NPoeKkTa” — BbB BPb3Ka C NOANWCBAHETO Ha KHUXKaTa npean UCKaHeTo 3a
cTpoex - § 190, BbB Bpb3ka C €4HOTOAMLLIHMSA CPOK, B KONTO NPOEKTHLT rybu 4encTBMeTo cn
- §196. PernameHTvpaHu ca u ,noApobOHUTE 4YepTexu’, KOUTO ca EeKBMBaneHT Ha
eK3ekyTuBHaTa AOKyMeHTaumsa no cera gencrealiata HopmaTtueHa ypeaba. Cbabpxar ce
pasnopenbu 1 3a TEXHUYECKOTO PBKOBOACTBO Ha CTpouTencTBoTo —§197. 3agbmkeHnaTa
Ha U3MbNHWUTENS Ha CTPOUTENCTBOTO ca nocoyveHn B § 249 ot lMNMpaBunHuka. 3agbmkeHns
3a U3NbNHUTENS BbB BPb3Ka C OTHOLUEHMSATA My C APYrMTe y4acTHUUM B CTPOUTENCTBOTO
ca Bu3mpaHun n B §186 — BbB Bpb3ka C NOANUCBAHETO HA CTPOUTENHUS MPOTOKON.

MpaBUNHUKBLT NogvepTaBa, Ye ObPXKaBHUSAT TEXHUYECKU KOHTPOI, yrnpaxHsBaH OT
agMWHUCTPATUBHUTE OpraHu, ce OCbLLECTBSIBA CbC CbAENCTBMETO Ha OTrOBOPHUUMUTE MO
aBTOPCKMA HaA30p, WMHBECTUTOPCKUSA KOHTPOM W BbLTPELUHUS TEXHWYECKU KOHTPOM Ha
cTpouTenHaTta opraHusaums. C orneg Ha ToBa crnefBa [a ce noaveptae 3Ha4YeHUeTo,
KOeTo e JafdeHo OT 3aKkoHodaTesnst Ha aBTOPCKMSA HaA30p M Ha MHBECTUTOPCKWUS KOHTPO.
ABTOPCKUAT Haa30p He obxBalla eAMHCTBEHO KOHTPOS 3a cna3BaHe Ha aBToOpCKWUTe npasa
Ha NpOeKTaHTa, HO M KOHTPOI 3a NpaBUIHO U3BBbPLUBAHE Ha cTpouTencTBoTo. C ornea Ha
06CTOATENCTBOTO, Ye rfaBeH MHBECTUTOP B TO3UM WUCTOPUYECKM MOMEHT € AbpxaBaTa
ObpXaBHUTE OpraHn 1 opraHusauumn, ce npuaasa U Ha MHBECTUTOPCKUA KOHTPON 0COBEeHO
3HayeHVe 3a 3aKoHOCLbOOPAa3HOTO W3BbLPLUBAHE HA CTPOUTENCTBOTO, KaTo He ce
orpaHvM4aBa eQMHCTBEHO A0 3aluTa MHTepecuTe Ha uHBecTutopa. Moxe Aa ce 3aknouu,
Ye B cryyawn, korato [bpxasata e rnaseH WHBECTUTOP B CTpaHaTa, WHTepecute Ha
WHBECTUTOPA Ca MPEBBbPHATU B AbPXaBHM MHTepecu. To3u M3BOA4 Ce noayepTaBa U OT
pasnopegbata Ha §259 ot [lpaBunHuka: ,[Mpu HeusnbiHEHWe Ha HapexaaHuaTa,
N3XOXAALLM OT OpraHnTe No aBTOPCKUS HAZ30p M MHBECTUTOPCKUA KOHTPOS, OpraHuTe no
ObpXaBHUSI TEXHUYECKM KOHTPON Morat Aa cnupat CbC 3anoBed MNO-HaTaTbLUHOTO
N3NbIHEHUE Ha paboTuTe”.

OcseH 3IMMHM wn TlpaBunHuka 3a HEroBOTO NPWUIIOXEHWe, AencTBaT W Apyru
HOpMaTuBHKM akToBe B obnacTTta Ha CTPOWUTENCTBOTO Mpe3 To3u nepuod. YacTt ot Tax
cbabpxaT pasnopenbu, KOMTO ca NPSKO NPUMOXKUMU B OTHOLLEHUATA MEXAY y4acTHUUUTe
B cTpouTenctBoTo. TakbB € Yka3 Ne 115 ot 1954 r. 3a HacbpuyaBaHe 1 nognomaraHe
Ha KoonepaTMBHOTO U WHOAMBUAYANHOTO XUNUWHO cTpouTencTtBo /O6HapoaBaH B
OB, 6p. 28 ot 6 Anpun 1954r. , usamMeHsiH U gonbnBaH, oTMeHeH — [B, 6p. 87 ot
08.11.1974r. /. Yka3bT CbAbpXa pasnMyHU CpeacTBa 3a HacbpvaBaHe Ha TO3M BUA
CTPOMUTENCTBO — OTCTbNBa ce 6e3CpoYHO, Bb3Me3aHO unu 6e3Bb3Me3aHO NpaBoTo Aa ce
MocTpou crpaja BbpXY yperynupaHa AbpxaBHa 3emsi, 0cBOGOXAaBaT Cce OT BCHAKaKsM
TakcM MO wu3gaBaHE Ha [OKYMEHTUM W CKAUW, [aBaHe Ha CTPOUTENMHU FUHWM U
paspeLumnTenHu 3a cTpoex, ogobpsaBaHe Ha NnaHoBe, BNMCBaHe M 3anuyaBaHe Ha UNoTeku
W Ap. XUMWLLHUTE Koonepauun n TeXHUTE YreHoBe, KakTo 1 UHAMBUAYyanHuTe /rpynosu un
€OMHUYHW/ XUNWULWHKW crpagun. To3um ykas, Makap U € TACHO NPUIOXHO MNone — eAUHCTBEHO
3a KWMMLLHO CTPOMUTENCTBO, U TO M3BbLPLIBAHO OT Koomnepauunm wunv WHAUBUAYarHO
cbAbpxa pasnopeabun, KOUTO MPSAKO perynupar OTHOLIEHMS MeXAy YyyacTHuuuTe B
ctpoutencTeoto. CneaBa fa ce nogyeprae, Ye M TO3M akT, KakTo NpaBunHULMTE 3a
KanuTanHoTO CTPOWUTENCTBO, OTAaBa CblUECTBEHO 3HayeHMe Ha obesneyaBaHeTo Ha
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CTPOUTENCTBOTO CbC CpeAcTBa. 3a Aa Ce rapaHTupa, Ye paspeLleHMeTo 3a CTpoex Lie
Obae peanuanpaHo, 4Ye 3anoyHaTuAT CcTpoex e ObAe AOBBbPLUEH, C KOETO Ce rapaHTupa
06LLECTBEHUAT UHTEPEC, YKa3bT npeaswxkaa B yn. 8, an. 2, usp. 2: JluueTo, nony4nno
npaBOTO Ha CTpoex, TpsabBa Oa Jokaxe, Ye e ocurypuno cpepcrtearta, Heobxoanmu 3a
CTpoexa, CbrnacHo CMeTHaTa JoKyMeHTaums. BegHara moxe fa ce Hanpasu pasnuka cbC
cera pewncreBallata HoOpmaTvBHa ypenba, criopef KOATO CMETHUTE OTHOLUEHWUS MexXay
CTpaHWTe He ca NpeaMeT Ha HOPMaTUBHO ypexaaHe, a crnefaeBa fa ce perynupart B
OBYCTpaHHWUTE O0roBopu Mexay Tax. Hannuueto unm nuncarta Ha cpeacTBa 3a CPOYHO U
KayeCTBEHO 3aBbplUBaHE Ha CTPOUTENCTBOTO HE € LeN Ha CbBpPeMEeHHUs 3akoHogaren,
KOETO MOXe [a ce onpefenu Kato OTCTbeHMe OT 3alimTata Ha obLeCcTBEHMS MHTEpEC,
KOMTO AMKTYBa GBbP30 U 3aKOHOCBHOOPA3HO CTPOUTENCTBO.

3AKNKOYEHUE

Tasn avHamuka B HOpMaTuMBHaTa ypeaba B CTPOUTENCTBOTO € XapakTepHa 3a
nepuoda HenocpeactseHo cnen Bropata CeeTtoBHa BolHa, npu ycTtaHoBsIBaHETO Ha
coumanucTmyeckata WKoHomumka B bBbnrapusa. [locTeneHHo pernameHTaumsTa Ha
cTpouTenHata [OenHOCT cTaBa Mo-TpalHa W no-moHonuTHa. OTHoWeHusATa mexay
yyacTHUUMTE B CTPOUTENHUS MpOUEeC Ce pernaMeHTMpaT OCHOBHO B MpueMaHute
MpaBunHuUM 3a kanuTanHoTo cTpouTencTtBo. [MbpeBuAT MpaBUAHUK 3a KanUTanHOTO
ctpoutenctBo /MKC/ e npuet kato lMNpunoxenne Ne 3 ot NMMC Ne 566 ot 25.05.1951r. ,
obHapogsaHo B [B, 6p. 44 ot 01.06.1051 roguHa. O6uwo 3a npaBUNHUMLUTE 3a
KanutanHoTo CTPOUTENCTBO, KOUTO AencTBaT B bbnrapmua go 1987 roguHa, moxe ga ce
Kaxe, 4Ye MNpsKo M nogpobHO pernameHTUpaT OTHOLUEHUSATA Mexay YyvacTHUUMTE B
cTpouTenHusa npouec, kato otgenHuTe MNMKC, oTpassiBaT pasBUTUETO Ha OTHOLLEHMETO Ha
Obnrapcknuss HOPMOTBOPEL, KbM OOLLECTBEHUTE OTHOLIEHWS, Bb3HUKBALLM MeXay
y4yacTHUUMTE B CTPOMTENCTBOTO.
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O6xanBaHe Ha JaHbYHUTE PEBU3NOHHU aKTOBe No cbaebeH pea.
KacaunoHHo ob6xanBaHe

Bacun CtecaHoB TbHrapos

BBHBEOEHUE

[aHbYyHOTO MpaBo He e caMoCTosiTeNieH OTpachkfl, TO € 4YacT OT ¢huHaHCO80MO
npaeo. Vima 3a npegMeT camo 4acT OT OOLLECTBEHUTE OTHOLLEHMWS, KOUTO ca NpeaMeT Ha
(hbMHaAHCOBOTO MpaBO, a@ WMEHHO OTHOLUEHUsITa MO TMOBOA4 pasnpedeneHue Ha
HaLMOHarHUS OX0A M NOCTbNBaHe Ha napuyHu cpeacTea B GroaxkeTa.

MeToabT Ha perynupaHe e BRacTHUYECKUSIT, KaTo 3a 3aKOHOCbOGPasHOTO
pas3BuTME Ha JaHbYHUTE MPaBOOTHOLLEHUS ca Cb3AadeHU creumantn KOHTPOSHM opraHm
N KOHTPOJSTHM HOPMU, KOUTO CbLLIO Ce pasrfiexaaT OT 4aHbYHOTO NpaBo.

[aHbyHUTE  MPaBOOTHOWEHWS MMaT  XapakTepuctukata Ha  ghuHaHCcosU
MpagoomHoweHuUsi, Te ca Ny6rnMYHO NPaBHU OTHOLLEHUS, eANHUSAT CYGeKT B TAX € BUHaru
ObpkaBaTa 4pe3 opraH Ha npuxogHata aaMUHUCTpauusi. [aHbuyHUTE OTHOLUEHMS
CbLLeCTByBaT CaMO KaTO MpaBHU OTHOLUEHWSl, pasBMBaT Ce MO MOBOZ ABWXKEHMETO Ha
napuyHu cpeactBa kbM OtomkeTa. [JaHbYHWTE MPABOOTHOLUEHUS Ce pasrpaHuMYaBaT Ha
CbLUMHCKM AAaHBYHM OTHOLLIEHWS!, KOUTO UMAaT 3a NpeaMeT napuTe 1 OpraHu3aLoHHN.

MeToabT Ha NpaBHO perynupaHe e 8/1acmHUYecKU, KOeTo U3KIToYBa HarMuneTo Ha
AVCNO3UTUBHU HOPMU.

OpraHnTe Ha npuxogHatTa aAMUHUCTPALMS UMW OaHbYHUTE oOpraHu peincteaT
U3KITIOYNUTENHO B YCIOBUSITA Ha 06BBbp3aHa KOMMNETEHTHOCT. AKTOBETE MM ca MPUHLMMHO
AeKnapaTuBHU.

< OG:xanBaHe Ha JaHbYHUTE PeBU3NOHHU aKTOBe No cbaebeH pea.

Cndbm e emopama KOHMpoJsiHa uHcmaHuusi. Kacae ce 3a npsik npuHyauTesneH
KOHTPOI BbpXY MHAMBUAYANHUTE aAMUHUCTPATUMBHM aKTOBe, KakBUTO Ca U PEBU3NOHHUTE
akToBe. YcraHoBeHoTo B [OIMK cy6ekTBHO npaBo 3a cbAebHO obxarnsaHe Ha akToBe,
n3gageHn ot opraHa no npuxoauTte e npasHa rapaHuus, fasBalla Bb3MOXHOCT 3a 3alumuta
Ha 3aKOHHUTE MWHTEpPecu Ha [daHbyHuTe CyGeKkTU 4Ypes3 ocbluecTBABaHe Ha cbaebeH
KOHTPOI 3a 3aKOHOCHLOGPA3HOCT Ha akTOBeTe, U3aZeHn OT opraHa no NPUXoauTe.

Mo pepna 3a obxanBaHe Ha PEBU3MOHHWSA akT ce obxanBaT WM ApYrM akToBe,
usgageHn oT opraHa no npuxoauTe—gokonkoTto B [OMK He e npeasuaeHo Apyro 3a Toea
Kol Moxe Ja oGxansa, U B Te3u cliyyau npaBo Aa obxansaT umaT cbluuTe nuua Tesu,
KOUTO nputexaBaTt AdaHb4yHUTE I'IpaBOCyGGKTHOCT n mnMmat npaseH WHTepec, ToBa €
HeobxoaMMma npoLecyarnHa npeanocTaska, 3a KOATO CbAbT creamn cryxebHo. MHTepechT
TpﬂﬁBa Oa e nn4eH N ga cbulecCrtByBa KbM MOMEHTa Ha rmneaaHe Ha OenoTo. I'IpaBeH
MHTEepecC e Hanuue U Korato AaH.3aablhkeHne e 3annaTteHo; NpuHygnTenHoTo U3nbliHeHne
Cbllo He obycnaBsa nunca Ha npaBeH WHTepec. JlunceBa oGaye NpaBeH MHTEPEC, ako
pasnopeguTenHaTa YyacT Ha akTa He yBpexza xanbonogartens.

Kou akmoee nodnexam Ha obxasieaHe — CaMO He3aKOHOCbOOpasHuTe PA,
KOETO O3Ha4yaBa, 4Ye CbAbT MpOoBepsiBa [Janu ca ChaseHu U3WCKBaHusTa 3a
3aKOHOCBbODOPA3HOCT Ha eanH akT, nocoyeHn B Yn.160 an.2. Tam e ycTaHOBEHO, Ye CbabT
npeueHsiBa 3akoHoCbobpasHocTTa M obocHoBaHoCTTa Ha PA kato npeueHsiBa ganv e
n3fgafeH oT KOMMETEHTEH OpraH 1 B CbOTBeTHaTa hopma, CnaseHun N ca npouecyanHute
N mMaTtepuanHo npaBHUTE HOPMU MO U34ABaHETO My — TOBa ca Mnpeenute Ha CbaebHuA
KoHTpon. CbabT He e 06Bbp3aH OT OCHOBaHMATa 3a OTMsHA, NOCOYeHu B xanbata. Tow
TpsibBa [a MpoBepu U3LSNO 3aKOHOCBHOOPa3HOCTTa Ha akTa. 3aabiikeH e Ja nposepu
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3akoHHOCTTa Ha PA, 6e3 ga ce orpaHun4yaBa OT OCHOBaHuATa M OgosoauTe B XanbaTa u
TpﬂﬁBa 0a OTMEHU aKTa U Ha He NOCOY€eH B OCHOBaHUATA NOPOK, ako KOHCTaTUpa TakKbB.

[JonycTimo e cblo Taka B NocrneAcTBMe Crief nogaBaHe Ha xantata B cbaebHOTo
3acefaHve Aa ce U3TbKHAT M APYrM OCHOBaHWSA 3a OTMsiHA Ha akTa, OCBEH MOCOYEHUTE B
Xan6aTta, HO camMo B 4acTTa, B KOSTO akTbT € obxansaH. 3akoHoCcbobpasHocTTa ce
npeLieHsiBa KbM MOMEHTA Ha MOCTaHOBABaHe Ha PELIeHVMEeTO KaTo ce B3emaTt npensug
BCUYKM haKTU1, HACTBMNUY Cred U3aaBaHEeTO Ha aKTa.

Xan6bama 0o cwOa Moxe [fa ce nofdage caMo clfief KaTo e u34yepnaHa
Bb3MOXHOCTTa 3a 06XanBaHe Mo agMUHUCTPATUBEH ped un. 156 an.2. Ako ToBa ycrnosue
He e cnaseHo CbAbT criefBa Aa NpekpaTu AenoTo, camo Npu NMoJIoKeHWe, Ye peluaBalyms
opraH He ce MpPOU3Hece B CPOK, xanbonogatenaT MoXe Aa uM3npatu B CbAa, HO OTHOBO
ypes peluaBalynsa opraH.

lModnexu Ha obxaneaHe PA 8 yacmma, B KOATO HE € OTMEHEH C peLUeHne Ha
aAMUHWCTPaTMBHUS opraH. B To3u crnyyaii pamkute, B KOUTO Ce ynpaxHsiBa CbAebHUS
KOHTpON He 06xBallaT PELUEHNETO HA aAMMHWUCTPATUBHUSI OpraH, 3alloTo TO HE € U He
Moxe Aa 6bae npegMeT Ha xanba Jo cbaa.

Cpok 3a nodaeaHe Ha xanb6ama. [ogaBa ce 4pe3 pellaBalivsi opraH Ao
AZM.CbA NO MeCcTOHaxoxaeHve B 14 OHEBEH CPOK OT Nofy4YyaBaHETO Ha peLUeHeTo, a He
Npou3HacsaHeTO Ha pellaBawma opraH B cpoka no 4n.155 an.1 ce comgara 3a
noTebpxaeHve Ha PA B obxansaHaTa 4acT. B Te3n cnyyau xxanbata npotns PA Moxe aa
ce nogage B 30 AHEBEH CPOK OT M3TUYAHETO Ha CPoKa 3a NPOM3HACAHe Ypes3 peluaBaluns
opraH npes AODMUHUCTPATMBHUA CbA N0 MECTOHAXOXAEHNE.

Xan6ama cpewy akma mpsibea 0a omaoeapsi Ha U3ucKeaHusima, NoCoYeH B
yn. 145-149, ako He oTroBaps Ha >xanbonogarensa ce usnpaiwa cbobLieHne ga oTCTpaHu
JonycHaTUTe HepeaHoCTU B 7 OHEBeH cpok. lNpu nonoxeHue, 4Ye He HamnpasBu ToBa
Xan6aTta ¢ NpuIoXeHNeTo ce Bpblla, a MPOM3BOACTBO CE NMpeKpaTsiBa C peLleHNe, KOeTo
noanexmn Ha otxansaHe 4n.151 3BAC. Xanbata e B nucmeHa ¢opma ¢ npenuc 3a 0.
KbM Hest MmoraT ga ce npunarat U NMCMeHU AokasaTencraa.

Xanbama Hsima cycrieHcueeH e¢hekm, T.e. aKTbT MNOANeXu Ha HesabaBHO
N3MbIIHEHNE B TOBA YMCIIO U HA NPUHYAMTENHO M3NbhHeHWe. [pn onpeaenexHve B 3akoHa
YCMNOBKSA CbAbT MOXE [a Crnpe M3MbIHEHUETO, KOMNETEHTEH Aa ce npousHece e AOM.
cbA, Ha KONTO e nogageHa xanbata un.157. MckaHe 3a cnupaHe Moxe Aa e npaBu caMmo
3a yvactta Ha PA, kosaTo e obxanBaHa nped cbaa. Kbm unckaHeTo ce npasBsT
JokasaTesncTBa 3a HanpaBeHuTe obeaneyeHusi B pa3Mep Ha rnaeBHuULaTa U NUXBUTE, a
KoraTo He e HanoxeHo obesneyeHve uckaHeTo TpsibBa ga cbObpXa NpearoXxeHve 3a
obesneveHne B cblymsa pasmep. B Te3u cnyyam ce npunara cbOoTBETHO pasnopenbarta Ha
un. 153, cbabT ce npousHacsa B 14 oHEBEH CPOK, KOMTO pelleHne noafexu Ha obxansaHe
npeg BAC.

Mo denomo ce npu3oeaea xxanbonodamensi U U3NBLAHUMENHUS OUPEKMop
Ha HAIT kaTo To ce npeAcTaBnsaBa OT YNbMNHOMOLLEHO OT Hero nuue. CbAabT pasrnexaa
[ernoTo B CbCTaB euH cbausi. [poKypopbT MOXe Aa BCTbNM B NPOM3BOACTBOTO, KOraTo
Hamepy 3a HeobxoOMMO B 3aliMTa Ha [AbpXaBeH WM OBLECTBEH WHTepec.
PasrnexgaHeTo Ha crnopa cTaBa C yyacTMETO Ha CTpaHuTe W Npu criegsaHe Ha
cbCTe3aTenHoTo npousBoAcTBo. [ped cbaa ca [OoMyCTMMKM BCUYKM [OKa3aTercTsa,
BKITIOUMTENHO CBMAETENCKU MOoKa3aHWsl, HO camo B cryyauTe Ha un. 57 an. 2. CbabT
crnean cnyxebHo 3a crnopa3yMeHMeTo OTHOCHO [JokasaTenictBata. CbAbT He ce
orpaHnyaBa C 0OOCHLXKOAHETO HA OCHOBaHUATA, MOCOYEHU B kanbata, a e AnbXeH
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cnyxebHo n nsuano ga npoeepu PA, 6e3 3HayeHve ganv nopokbT € 6un nocoyeH oT
Xanbonogaten unv e KoHcTaTMpaH cry>kebHo. BbB BCUYKM Criydan CbabT € AMbXKEH Aa
obcban goBoauTe B xanbaTa, 3alloTo B NPOTMBEH Cryyal MOCTaHOBEHOTO pELUEHUE Lie
6bae 6e3 MoTMBK. CbabT € CBOGOAEH A OTMEHUN aKTa U Ha HEMPEASIBEHO OCHOBaHWE, He
MOCOYEH MOPOK Ha aKTa, KaKTO U Mo CbOoBpaXKeHUst 1 OOBOAM, KAKBUTO HE Ce U3THKBAT OT
Xanbonogarens.

Honycmumocm Ha npekus cbOebeH KOHMPOJSI MO0 OMmMHOWweHue Ha
HuwoxHUmMe akmose. o nosos o6xanBaHETO Ha €dWH akT KaTo YHULLOXaeM CbAbT
MOXe Oa ro 06sBK 3a HULLIOXKEH KaKTO U O6paTHOTO. KomneTeHTHuAT Oa ce npounsHece no
xanbarta cbg Moxe [a 00siBM U KOHCTaTMpa HeroBaTa HULLOXHOCT KaTo ToBa MOXe Aa
ctaHe 6e3 orpaHuyeHMe BbB BpemeTo. HecnasBaHeTo Ha HsAKOM OT M3UCKBaHUATA 3a
3akoHocbobpasHocT Ha PA Boau OO TsxHaTa HEOEeNCTBUTENHOCT, ako ce kacae Ao
CbLUECTBEHO HapyLleHWe Ha YCroBMsiTa 3a BanuWAHOCT, KOETO [aBa OTPaXeHue Ha
CbAbPXaHeTO Ha akTa U BONeussiBNeHUeTo Ha AaH.opraH. Kputepuat Tyk e cteneHTa Ha
A0nyCHaTOTO HapylleHne Npu n3gaBaHeTo Ha akTa.

C oa2ned npasomouwjusima Ha cb0a B TOBa NMPOU3BOACTBO Bb3HWKBA BbMpoca
ToBa Mpouec 3a OTMsSHa N € (KOHTPOMHO OTMEHWTENEH) UMM € MO CbLUEecTBO?
YTBbPAEHUAT OTrOBOP €, Ye TOBa € NMPOM3BOACTBO MO CbLUECTBO, 3aLlOTO camo B an.3
un.160 ca nocoyeHu criyyaute koraTo CbAbT OTMEHS akTa U U3npalla npenuckata cbc
3a4bMMKATENHN  yKasaHUs Ha KOMMeTeHTHWs opraH. C ormef ocHoBaTenHocTTa Ha
)anbara, cbAbT OTMEHS MU3LSNO UMK YacTu4HO PA, U3MeHs ro unu oTxebprsa xanbara.
Cbc cbaebHOTO peLleHne CbAbT Ce NPoM3Hacs ¥ No BbMpoca 3a HanpaBeHWUTe No AenoTo
pa3HoCKH, ako 1Ma uckaHe 3a ToBa. PasHockute ce npucwxaaTt cbrnacHo yn.161.

Il. KacaunoHHo o6xanBaHe.

B yn. 160 an. 6 [JOMNK e ycmaHogeHo, Ye peweHuemo Ha AOM. cb0 noodnexu
Ha KacayuoHHo ob6xaneaHe no peda Ha AlIK. Mpunarat ce pasnopenbute Ha . Xl
AlMK un. 208-228, cbrnacHo un. 144 cybeuamapHo ce npunara IMK.

Ha kacayuoHHO ocriopeaHe u3usiJio usiu 8 omaoesIHU He208U Yacmu Moonexu
nbpPeoOUHCMaHUUOHHOMO cbOebHO peweHue. KacaunoHHaTa xanba unm kacaumoHeH
NnpoTecT ce nofasa, KoraTo PeLIeHNETO € HULLOXHO, HEAOMYCTUMO, HEMPAaBUITHO, Nopaau
HapyLLeHne Ha MaTepuarnHusi 3aKoH, CbLLECTBEHN HapYLUEHUS Ha CbAONPOU3BOACTBEHUTE
npaswuna, HEOOOCHOBAHOCT.

lMpaeo Ha kacayuoHHO ocropeaHe umam:

- CTpaHUTe No AenoTo — AaHbyHaTa NpPaBOCYOEKTHOCT M MMa NpaBeH UHTEPEC; 3a
KOWTO aKkTa e HebnaronpusiteH;

- rMaBeH NPOKYPOpP UMM 3aMECTHUK;

YKanbata ce nogaea 4pes3 cbaa, NOCTAHOBW pelleHneTo B 14 OHEBEH CpoOK OT
[eHs1 Ha CbOOLLEHMETO, Ye PeLUEHNETO € U3roTBeHO. MaBHUAT NPOKYPOP UMM 3aMECTHUK
npu BAI moxe ga nogaBa npotecT Ao BAC uype3 cbaa, NMOCTaHOBUI pELUEHMETO B
e[JHOMeceYeH CpPOK OT MocTaHoBsiBaHeTO My. XKanbarta n npoTtecta TpsibBa ga OTroBapsit
Ha u3nckBaHuATa Ha 4n.212-213 AlK. Cneg kato npveme kacauumoHHaTa xanba wu
npotect BAC cnepnBa ga npoBepu fanv OTroBapsT Ha U3NCKBaHUATA Ha 3akoHa M ganu ca
ponyctumu. BAC octaes xanbata 6e3 pasrnexaaHe v OBWKEHNE Ha NPUHLUMMHO CbLUMTe
OCHOBaHWs1 KakTo TOBa Ce BbPLUM OT MbPBOVHCTAHLMOHHUSA CbA.

Henomo ce pa3anexda om mpuyneHeH cbcmae Ha BAC e omkpumo
3acedaHue ¢ yyacmuemo Ha npokKypop. Pasrnexna n obckxaa camo MocoYyeHuTe B
Xanbata u npoTecTta nopouu Ha pelleHveTo. 3a BanuAHOCT, AOMNYyCTUMOCT U

-49 -



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

CbOTBETCTBMETO Ha pelleHUeTo C mMatepuanHma 3akOoH CbAbT cnegn u Cﬂy>Ke6HO. B
KaCauMOHHOTO nNpou3BOACTBO Ce [Jonyckat CamMO NUCMEeHW [OoKasaTesicTBa. He ce
gonyckaTt [OokasaTesnictBa 3a YCTaHOBABaHe Ha obcrosATencrea, He CBbp3aHn C
KacauMoHHMTe ocHoBaHus. BAC npeueHaBa npunaraHeTo Ha matepuanHua 3akKOH Bb3
OCHOBa Ha CbaKTVI, YCTaHOBEHU OT MbpPBOUHCTAHUMOHHNA CbA B obxansaHoTo peLweHue.

BAC ce npou3Hacsi ¢ peweHue 8 eOHOMece4YeH CPOK om 3acedaHuemo, 6
Koemo e npukoYusno pasanexdaHemo Ha desiomo. C peLleHUeTo Cu:

- OCTaBsl B CUMa UM OTMEHSI B OCNOpBaHaTa My 4acT, ako € HenpaBurHo;

- Korato e HepgonycTMmo, ro obescunea B OcropBaHaTa 4acT, KaTo npekpaTsiBa
[enoTo, Bpblla ro 3a HOBO pasrnexaaHe Wnu ro npenpaiwia Ha KOMMETEeHTHUSI CbA v
opraH;

- KOraTo agMWHUCTPATUBHUAT OpraH CbC CbINacveTo Ha OcTaHanuTe OTBETHULM
OTTErNV agMWHWUCTPATUBHUS akT WU U3[afe akT, YMeTo u3jaBaHe e oTkasdaHo, BAC
obescunBa NMOCTAaHOBEHOTO MO TO3W aKT UMK 0TKa3 CbAebHO peLueHne kaTo HeJonyCTUMO
1 npekpaTtsBa AenoTo;

- KOraTo pelueHneTo e HuwoxHo, BAC 51 o6siBaBa M3UANO MNu KaTo AerioTo He
noanexu Ha npekpaTsiBaHe ro Bpbllya Ha MbPBOVHCTAHUMOHHMSA CbA, 3@ NOCTAHOBSIBAHE Ha
HOBO peLleHue;

lMpasomowusima Ha BAC npu ommMsiHa Ha peuwleHuemo:

a) korato oTMeHu pelueHneTo, BAC peluaBa A4enoTo no CbLUEeCTBO;

0) BpblLa AenoTo 3a HOBO pasrnexaaHe B ApYr CbCTaB Ha MbPBOMHCTAHLIMOHHNSA
Cb/A, KoraTo:

- ycTaHoBM paKkTu, 3a KOUTO CbOMpaHETO Ha MUCMeHW [okasaTefictBa He e
[0CTaTbyHO

- YCTaHOBM CbLUECTBEHUN HAPYLUEHWSI HA CbOMNPOM3BOACTBEHNTE NPABUNa;

KacauuoHHOTO peLueHre e OKOHYaTENHO.

Xan6aTa 1 NpoTecTbT cpellly NOBTOPHO NMOCTAHOBEHOTO PeLLEHNe ce pasrnexaat
OT Apyr cbeTaB Ha BAC.

lpu Hoeomo pewaeaHe Ha 0e/slomMo OT MbPBOMHCTAHUMOHHUSA CbA, TO ce
pasrmexaa no obwus ped  kaTto  NPOM3BOACTBOTO  3anoyBa OT  MbpPBOTO
He3aKoHOCHLOGPa3HO MpoLecyanHo AencTBue, NOCMAYXXWUMO KaTo OCHOBaHWe 3a BpbluaHe
Ha penoto. [pyv HOBOTO pasrnexgaHe Ha [enoTo ce JonyckaT camMoO MUCMEHM
[okasaTenictBa, KOMTO He ca Mornmu fa 6baaT M3BECTHU Ha CTpaHuTe, KakTto W
[JokasaTencrtBa 3a  HOBOOTKPUTM  WNM  HOBOHACTBbNMNM  obcTosiTencrea  cnef
MbpPBOHAYaNHOTO pasrnexgaHe Ha [enoTo OT MbPBOMHCTaHUMOHHMS cbA. CbObT ce
npou3Hacs 1 No pasHoCck1Te 3a BoaeHe Ha aenoTo BbB BAC.

Kozamo peweHuemo Ha NbPEOUHCMAHUUOHHUSI CbO 6bOe M08MOPHO
ommeHeHo, BAC pewasa 0er1omo rno cbujecmso.

3AKJTIOYEHUE:

[aHbyHOTO MpaBO CM B3aMMOLEWCTBA C BCUYKM MpaBHU oTpacnv. [aHbyHuTe
3akoHu npenpawat kbMm 3AHH 1 AlK. B xunotesata Ha AaHBYHO MPaABHUTE HOPMU YECTO
ca npeaBuAEHW KaTo topuaumdeckm akTu TakuBa OT IPaxXOaHCKOTO MpaBo (CKMoueHa
coenka—Ob/HKUM  [aHbK; MOMyyYeH [0Xo4 OT TPYAOBO MNPAaBOOTHOLUEHUE—ObITKUM
AaHbk). KaTo e Bb3MOXHO [aHbYHM HOPMU Oda ce MNpuroxaT CaMOCTOSITENHO Wnn B
pes3ynTaT Ha pas3Bunu ce rpaxaaHCcKo NPaBHU OTHOLLEHUS UMK MbK MOXE MPUIOXEHUNETO
Ha [JaHbyHM HOPMU Oa OoBefde OO0 Bb3HWKBAHE W MpunaraHe Ha rpaxaaHCKo MpaBHU
HOpMW.
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JINTUPATYPA:
> Cr1osaHoB,MB.,-[laHbyHo npaBo:O6uia YacT,n3g."deneqa”,2001r.
> JlekumoHeH kypc no JaHb4Ho npaBo Ha gou. A-p Cawo MeHoB.
> KyyeB Ctp.,PrHaHcOBO npaBo, u3g. ,JInCrtpa”.
> [aHbuYHo-ocurypuTeneH npouecyaneH Kogekc.
> ALMUHUCTPaTUBHO- NpoLecyaneH KoaekKc.

3a KaHTakTu:
Bacun CtedaHoB TwHrapos — ctyaeHT B HO® Ha PY
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CknrouBaHe Ha 6pak - popma u npouenypa

Bacun CtedpaHoB TwHrapos

BbBEAEHUE

CeMelHOTO NpaBo € CUCTEMa OT MPaBHW HOPMU, KOMUTO YpexaaT OTHOLIEHUSTA,
OCHOBaHW Ha 6pak, poaACTBO U OCMHOBSABaHE, HACTOMHMYECTBO M NOMNEeYUTENCTBO.

MpeomeTbT Ha CemelHOTO NpaBo cbBnaga c npeamerta Ha CK, KOMTo cbrnacHo
yn. 1 ot CK obGxBalwa OTHOLWIEHUsITA, OCHOBaHW Ha Opak, poAcTBO WM OCUHOBSIBaHe,
HACTOMHNYECTBO 1 NOMNEeYUTENCTBO.

< CknruBaHe Ha 6pak- coopma u npoueaypa

MoHssmue 3a 6pak.

M3TouHMumM Ha CI1 ca KoHcTtuTtyuusaTta n CK.

B un. 46 ot KoHctuTyuusita e pageHo noHATMETO 3a Opak: "BpakbT e
[06pPOBONEH Cbio3 MeXay MbX M keHa ..." MMbpBo, Aa HanpaBMM €4HO TePMUHOMOMMYHO
yTO4HeHue ¢ "Opak”, oT efHa CTpaHa, Hapnyame camoTo CKNtoYBaHe Ha bpaka kato KOP-,
a oT Aapyra cTpaHa, ¢ TepMmuHa "6pak” ob6o3HayaBamMe U BpayHWTE OTHOLUEHMS MexXay
cbnpysuTe. B cnyyas rosopum 3a 6paka kato KOO-T.

BpakbT e KO®-T u e onpegeneH or KoHCTUTyuuATa kato AOOPOBONEH CbiO3
MeXay MbX U xeHa. Cblo3 - B CMUCHN KaTo cbrnacue ¢ obwa uen. OCHOBHUAT BbNPOC €
[anum MoXxem ga npuemem, ye OpakbT € [OroBOp, 3allOoTO BCEKM Cbl3 Ce Cb3fdaBa C
norosop 3a obeauHsABaHe, HO TEPMUHBLT "goroBop” e m3berHat. [Janu GpakbT € foroBop
UNK, ako He e, Aanu NoHe He e caenka?

3Haewm, Ye caenkata e npaBomMepeH KOP-T, KOWTO cbabpXa B cebe cu egHo nnu
rnoBeYe BOMEN3SABIEHUSI HA FPaXKAaHCKO NpaBHM CyBEKTU, HACOYEHN KbM MOpaXaaHeTo Ha
rpakgaHcKo NpaBHU nocneauum 1 onpeaensiwm cbabpXKaHMeTo Ha Te3un nocneauum. MNpu
Opaka BOneussiBNieHNss UMa - U NUCMEHWU, M YCTHU. Te ca HacoyeHW HacTbnBaHe Ha
onpedeneHy npaBHU MOCMeAMUM, 3alloTO Bb3HWKBA KOHKPETHa MpaBHa Bpb3ka.
OnpenenaT nu Te3n BoNenssBleHNs Hal-CbLLECTBEHWUTE Nocneauum oT caenkata? He, He
onpegenat. CkniouyBawmTte Opak kaseat camo "ga". MpaBHMTEe nocrneguun, KOUTO Le
HaCTBNSAT, Ce ONPeAEensT OT 3aKOHa, U TO B MMMNEPATUBEH PEXNUM, OT KOMTO CbMPY3UTE HE
MoraTt [da ce OTKMOHAT, Aopu u ga uckaT. Lle ce npomeHu nv ToBa NonoxeHwe cnepg
BbBEXAAHETO Ha OpauvHust gorosop? ToraBa LWwe WMa cBOGOAHO oOMpedensHe Ha
UMYLLECTBEHUTE OTHOLLEHWUSI C TO3K JoroBop. Ton cTaBa yact oT ®C Ha ckno4vBaHe Ha
Opaka.

HozoeopHussm pexum ce cBexaa A0 Bb3MOXHOCTTa Ha BCTbMBaLmTE BOpaK,
CbOTBETHO CbMpy3uTe,Aa u3bepaT Aa ypeasaT MMYLLECTBEHUTE CU OTHOLUEHUS 4pes3
ckrtouBaHe Ha GpaveH goroBop.Kacae ce 3a MPUHUMMHO HOB MHCTUTYT Ha GbnrapckoTo
CeMenHo nNpaBso, KOWTO BuBa ypeaeH 3a NbpBu NbT.

Bpa4yHusm Jdozoeop e [ByCTpaHHa nNpaBHa cAenka, C KOATO CbMpysuTe
ypexaaTt UMYLLEeCTBEHUTE OTHOLLIEHUsI NOMEXAY CU,CBbp3aHu ¢ 6paka,kakTo U C HEroBOTO
npekpaTsiBaHe.

CknroyeaHe Ha 6Opaka — ToBa ca [eWcTBusATa, KouTo TpsibBa ga 6baar
OCbLLECTBEHU U KOUTO MMAaT KOHCTUTYTMBHO 3HayeHue, 3a Aa npugobusit cTpaHuTte
KayecTBOTO "Cbnpy3n".

Te ca ypeneHu B un. 4-12 ot CK. Ha nbpBO MACTO, 3aKOHBT ypexaa dopmarta Ha
ckrouBaHe Ha Gpaka. ToBa e chopMa 3a AEWCTBUTENHOCT M HecnasBaHeTO 1M BoAUu [0
HUWOXHOCT. CbrnacHo un. 4 (1) "Camo rpaxgaHckuaT Opak, ckrodeH BbB dopmara,
npeanucaHa oT TO3M KOAEKC, nopaxaa nocneavunTe, KOMTO 3aKOHUTE CBBLP3BAT ¢ Hpaka.."

3a penurnoseH bpak He Moxem fa rosopum. Mo-ToYHOTO MOHSTUE € "penurno3eH
ob6pen". Ton e popma, HO HenpuaHaTa OT 3aKOHa WM 3aToBa He BOAM A0 HACTbMBaHe Ha
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nocneavumuTe Ha bpaka. PasgensHeTo Ha UbpkBaTa OT Abp)XaBaTta cTaBa ole npes3 1945
rognHa ¢ Hapepb6ata 3a Opaka. Cnep Tasvw gaTta penurnosHmsaT obpen He nopaxaa
O6payHn oTHoweHus. Jopu B un. 4 (2) uma u3nMckBaHe MbPBO Aa Ce CKIOYU rPaxaaHCKu
Opak, a cneg ToBa MOXe ga Ce W3BbPLUM penurvoseH obpen. Buna e npegsuaeHa
agMMHUCTpPaTMBHA OTFOBOPHOCT 3a CBELUEHWUK, KOWTO uU3BbpM obpen 6e3 ga My e
NnpeacTaBeH akT 3a rpaxaaHcku bpak. PopmaTta Ha Gpaka Moxe Aa ce pasrnexaa u KaTo
cnasBaHe Ha onpefeneHn npoLeaypHU MW3WUCKBaHUS Mpu cknoyBaHeTo My. Kou ca
KOHCTUTYTMBHUTE enemeHTn oT PC no cknoyBaHeTo Ha 6paka?

Cwanacuemo, m.e. cbujHocmma Ha 6paka. CTaBa Ayma 3a BONeussBreHusTa
Ha ckntoyBawmTe 6pak. Te TpsiGBa Aa ca B3aUMHW, HACPeLLHW, J4afeHN OT MbBX U XeHa.
CovrnacHo un. 5 CK "Bpakbm ce ckiro4ea o e3auMHO chbajlacue Ha MbX U )KeHa,
dadeHo JIUYHO U €OHO8PEeMEHHO Mped OSTbLXHOCMHOMO J/uye Mo 2PaxK0aHCKO
cbLCmosiHue.

BpakoBeTe Ha XOMOCeKcyanHa OCHOBa He ca ypefdeHu Yy Hac. M3BogbT 3a
HeJonycTUMOCTTa Ha To3u Gpak ce npasu OT un. 46 ot KoHcTutyumaTta.

He GuBa Tasu xunoTtesa Aa ce CMecBa CbC CriefHaTa: OTMBaT Ha eKCKyp3ust 40
Kunbp MBbX U XeHa, 3ano3HaBaT ce Ha kopaba n B Kunbp ckntouaT 6pak. LLlom GpakbT e
CKIMIOYEH MO pepa, KOWTO M3WCKBA 3aKOHOAATENCTBOTO Ha 4yyxaaTa cTpaHa, To3un 6pak
TpsibBa fa 6bae 3a4eTeH U y Hac, 3aloTo He NPOTUBOPEYN Ha Gbnrapckata KOHCTUTYLUS
N He cTaBa BbLMPOC 3a HecnasBaHETO Ha cbliecTBeH enemMeHT oT ®C: cbrnacueto e
nageHo B Kunbp. BonewussiBneHusita TpsabBa ga Oboat gadeHW NIMYHO, a He 4ypes
MbJHOMOLLHMK, JOPU U TON @ € cHabAeH C M3PUYHO MbJIHOMOLLHO.

BonewnssBnexusita Tpsbsa ga 6baaT gageHn enHOBpeEMeHHO. Tyk He crTaBa
BbNpOC 3aeHo Aa Kaxart "ga", a npouegyparta Aa e eguHHa.

CnepBalloTo M3UCKBaHe € 6pakbm Oa e ck/ioYeH nped OnbXHOCMHOMO
luye no rpaxaaHcko cbetosiHue. Kou ca mesu nuya? KmeTbT Ha obwumHata wunm
cneunanHo YmbSIHOMOLLEHO OT HEero nuue, kanutaHbT Ha kopab B OTKPUTO MOpE,
KOMaHAMpUTE Ha CbOTBETHUTE BOEHHM YacTu NpU BOWHA, 3aArpaHUYHUTE NpeacTaBuTenm
- KOHCYNKX 1 gunnomMaTmyeckn. Besiko oT Tesm nuua uma cBosiTa TeputopranHa u Bpemesa
KOMMETEHTHOCT, OT KOATO HE MOXe [a ce OTKNoHABa. He Moxe Ha3Ha4yeHoTO AMbXHOCTHO
nvue no rpaxaaHcko cbCcTosiHMe B bnaroeBrpap ga npeckoun go Kioctenaun, 3a aa
cbyeTae Tam B 6pak cBosATa NpuaTenka. 3apagn ToBa U3UCKBaHe, KOeTo Gelle HapyLIeHo,
ce Hanoxu Aa ce usgage 3akoH 3a ypexaaHe Ha npaBHWTE nmocneavun Ha Gpakose,
CKIMIOYeHn B HapylweHue Ha un. 5 ot CK - 6p. 41 Ha ObpxaBeH BecTHUK oT 1999 rognHa.
HapyweHuneTo 6e oT nuua, kKouTo ca Aencreanu nybnuyHo, 6e3 ga ca umanu ToBa nNpaso,
BKIIOMUTENHO M 0BpeaHN JOMOBE.

Cwenacuemo TpsibBa ga 6bae 6e3ycsioeHo. HukakBu yroBopkM He Moxe Aa
cbabpXa TOBa BONeunssiBrieHve.

dopmama Ha eosieussiesieHusima. 3aKOHbT U3NCKBA AMTbXHOCTHOTO NULE NbPBO
0a 3annTa, a cred ToBa MbXbT M XXeHaTa Aa noanuviuaT akTa 3a bpak.

Mopnucute TpabBa Aoa ce nonoxaT B akTa 3a rpaxaaHcku bpak. AKTbT Cbabpa
onpefeneHn pekBusuTH, ypedeHn B 3akoHa 3a epaxdaHckama pesucmpayusl.
[oKyMeHTBT He MOXe Aa 6bae B cBOOGOAEH TEKCT. HamMa nu pekBn3uTUTE, HAMA aKT.

Yn. 10 (3) CK umauckBa akTa 3a rpaxgaHckm bpak ga 6baoe nognucaH u oT
OJTBKHOCTHOTO NULe MO rpaxaaHcko cbeTosiHne. Cnen Tto3u KOO®-1, GpakbT ce cMsiTa 3a
ckntoyeH. O65BsIBaHETO Ha TOBa M XUMHBT Ha MeHaencoH Beve e putyan.

[openocoyeHnTe M3NCKBaAHMSA MMaT KOHCTUTYTUBHO 3HauyeHue. HecnaseaHeTo
[0pU Ha eQHOo OT TSIX BOAM A0 HULLIOXKHOCT Ha Bpaka.

Bmopama epyna u3uckeaHusi HAMaT KOHCTUTYTUBHO 3HayeHue. Te morat u ga
He 6bAaT cnaseHu U He ce oTpassiBaT BbpXy AeNCTBUTENHOCTTA Ha akTa. OTroBOPHOCT 3a
TAX HOCU ANMBXHOCTHOTO NULE.

Te ca: akmbm 3a epax0aHCKO CbCMOSIHUE Ce NMoANUCBa 1 OT ABaMa CBUAETENMN.
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M 6e3 Te3n nognucu, GpakbT ce cuuTa 3a CkiodeH. ToBa e HopmanHo, 3awoTo
Kak MOXeMm Aa nocTaBsMe MnpaBHWTE nocreguumn Ha 6paka B 3aBMCMMOCT OT BONSATa Ha
Tpetn nuua. lNpeacrtasete cu, Ye Te kaxaTt "He" B nocnegHuss MOMeHT. AkO nunceat
cBugeTenu, 6pakbT ce ckntoyBa. [MbXHOCTHOTO N1UE € U3BLPLUMIIO €4HO HapyLleHne, HO
bpaka e dakT. lMognucute Ha cBuaeTenu ca uancksaHe 6e3 KOHCTUTYTMBHO 3HaYeHue.
ToBa e n3nckBaHe KbM AMBXHOCTHOTO NULUE, a He 3a AeNCTBUTENHOCTTa Ha 6paka.

B un. 8 (2) ce cnomeHaBa 3a NyGNMYHOCT N TbPXKECTBEHOCT Ha CKMOYBAHETO Ha
6paka. Llom 6pakbT ce cknwyvBa Ha OOLOAOCTLMHO MACTO, ToBa O3Ha4yaBa, 4e
nybnuyHocTTa € cnaseHa. A TbpXeCTBEHOCTTa He e abconTHO HeobxoauMma 3a
AencTeutenHocTTa Ha 6paka. Bb3aMoXHO e Hal-genoBo Aa ce cknioyn 6pak.

B rpapgoBeTe vma cneuuanHo onpefeneHu 3anu 3a Tasu uen. B mobonutHute
XPOHMKM cpelwiame "6pak nop Bogata', "B newepa", ¢ napawytn' M T.H. ToBa e
OONyCTUMO, HO PUCKLT € 3a AMBXHOCTHOTO nuvue, 3awoTo B un. 8 (3) ce rosopu 3a
npeLeHka Ha AMbXHOCTHOTO Nnue. MSACTOTO (EK30TUYHO) MOXe [ia ce onpeaenu oT KmeTa.
To mMoxe Oa e pgopu M nog BojaTa, HO 3agbmxuTenHo Tpsbsa ga npuchbcTBa
OTBXHOCTHOTO Nuue.

Mpu onpeaeneHn xunoTesn ANMBbXHOCTHOTO NULE MOXe Aa ckioum bpaka v Ha
OpYro MsiICTO, KOraTo HAKOW OT NPUCHCTBALLMTE HE MOXe [a ce SiBU B OOLUMHCKNA CbBET MO
yBaXuTeNHW npuunHU. TakaBa yBaXuTenHa npuyMHa MoOXe fa € W3TbpnsBaHe Ha
HakasaHue nuwaBaHe oT cBoboaa v ToraBa ATbXHOCTHOTO NULE Lie OTUAEe B 3aTBOpa, 3a
na 6bae cknoyeH bpakbT.

B un. 8 uma usmncksaHe 3a HeobxoanmuTe AOKYMEHTU. Bcekn OT xenaewuTe ga
ckntoyaT bpak npeacTaBsi B OOLUMHATa Aeknapauusi, Ye He CbLUEeCTBYBaT NpedvkuTe 3a
CKNnoyBaHe Ha 6pak, yCTaHOBEHM B Y. 7 U MEQULMHCKO CBMAETENCTBO, Ye He cTpada oT
oonectute, nocoveHn B 4n. 7 (1), Toukm 2 n 3. Llenta Ha Te3n JOKYMEHTM e Ja ce
yOOCTOBEPU Npen AOTBbXHOCTHOTO NuUe, Ye HsiMa NpedYkn 3a CkioyBaHe Ha Opaka.
JluncaTta um He o3Ha4vaBa, Ye BpaKbT He MOXe Aa Obae CKITIoYEH.

Hanunuve Ha HeAkakBa npeyka moraT Aa 6baaT W noanpaBeHW, HEUCTUHCKM
OOKyMeHTWU. Hanpumep, nekapsiT Bu € no3HaT U cu 3aTBapsi o4MTe 3a ToBa, Ye cTe GoneH
ot CMNUH.

< YcnoBusi M Npeyku 3a 6pak. MoHsaTHe

Buxme mornu ga nsnonssame o6LWOTO NOHATME "M3UCKBaHMA" 3a Opaka, 3aLloTo
YCnoBusATa U NpeyknTe ca M3UCKBaHWUA Ha 3aKkoHa Mo OTHOLLUEHWE Ha CKroYBalLmTe Bpak,
3a ga 6bae ToM BanuaeH. MauckBaHuaTa ca camo OT 3akoHa. Bcuuku gpyru ycnosus
HAMaT nocneguuuTe Ha 3aKOHOBUTE.

MN3uckeaHussma ca CBbp3aHW C JMYHM KayecTBa Ha nuuarta, KouTo ce
npeLeHsiBaT 3a BCeKM CKroYvBaLy, 6paka nooTaenHo. JnbXHOCTHOTO NuLe No rpaxaaHCcKo
CbCTOSIHME cneam 3a TAXHOTO cnassaHe. B un. 9 CK ce wusuckBaT peknapaums u
MeaULMHCKN CBMOETENCTBA 3a BCEKU KaHAMAAT NOOTAENHO.

[Mpn Hecna3BaHETO Ha Te3n U3nckBaHUS BpakbT We 6bae HeoencTBUTENEH, No-
TOYHO, LWe e yHuwoxaeMm. CbrnacHo un. 44 (2) CK 6pakbT e ce 005BU 3a yHULLOXAEM,
KoraTo Mpu cknro4YBaHeTo My ca 6unu Hanuue Hakon oT ocHoBaHusTa no uyn. 6 u 7 CK.
BuooBe u3uckBaHusA: pasgenaT ce Ha yc/oeuss W Apeyku. YCnoBus ca Tesn
obcTosTencTea, kouto TpsibBa Aa ca Hanuvue, 3a Aa ce CKo4m bpak.

YcnoBneTo e camo egHo — ypefdeHo € B yn. 6 (1) CK: "Bpak moxe ga cknoum
nuue, Hasbpwmno 18 roamHn." Beuuku apyrn M3ncKBaHMS ca Npeyku, T.e. oTpuuaTenHu
ycnosusi. [NpeykuTe ce cbabpxat B un. 7 (1) n (2) ot CK.

Moxe fa ce Hanpasu 1 €QHO OPYro pasrpaHUYeHne Ha U3UCKBaHUATA, KOETO He e
6e3CnopHO: AENEHNETO UM Ha U3UCKBAHUS B obwjecmeeH U YacmeH UHTEPEC.

B yyebHuka Ha npod. HeHoBa BCWUYKM M3UCKBaHMA ca B OOLLECTBEH MHTEpEC.
MoxeM oGaye ga NOCOYMM M3NCKBAHE 3a NPUMeEpP, OT KOETO BCEKM MOXE Aa Ce OTKMOHU
0e3 aa HakbpHM obuiectBoTo. ChrnacHo un. 7 (1), 7. 3 "He moxe Oa cknoqu 6pak nuue,
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koemo cmpada om 6onecm, npedcmaesisieawia cepuo3Ha OoracHocm 3a XXueomo usnu
30pasemo Ha NMokKoneHUemo unu Opyausi Cbrpye 0C8EH, ako bosiecmma e onacHa camo 3a
Opyaus cbrpye u mol 3Hae 3a Hes.." FcHO e kasaHo B CK, ye e 3awuTeH MHTEpPECHT Ha
Opyrus cbrpyr, a He Ha obuwectBoTo. Toll MOXe Oda NOeMe pucka, ako Hanpuwvep,
napTHeopbT My e 6oneH ot CIMWH. HeroBoto cbrnacume e gocratbyvHO, CrieaoBaTesiHoO
HOopMaTa e AMCNO3WTUBHA. TOBa € W3KIMIYEHWETO, a BCUYKM OPYrU U3MCKBaHWSI ca OT
06LLECTBEH NHTEPEC.

K3

o NbnHoneTneTo Karo ycnosue 3a Gpak. Hanuume Ha aopyr 6pak karto

npeyka

CornacHo un. 6 (1) CK 6pak moxe Oa ckmoqu nuye, Hagbpuiuno 18 2oduHu. Ho
HSIKOM Ce pas3BMBaT No-ObP30 M 3aTOBa 3aKOHBLT AaBa Bb3MOXHOCT U Ha HaBbPLUMNUTE
wecmHadecemaoduwHa Bb3pacT Aa cknto4dsat opak. Bux un. 6 (2) ot CK.

3a Ta3n Bb3MOXHOCT ca Heobxoaumu 0ee npeanocTaBKu:

1) HaBbpLLEHW WIECTHaAeCceT roauHM;

2) paspelueHve OT npeacefartens Ha pPalioHHMA CbA NO MECTOXWUTENICTBO Ha
nMLUETO, a ako M ABamarta ca noj 0OCEMHaAEeceT roAUHU U ca C Pa3nM4yHO MECTOXUTENCTBO,
camu n3bupart efHa OT cbaunuara.

Cnep kaTo KOHCTaTMpa HanuM4MeTo Ha Te3u ABe MpeanocTaBku, CbAusATa Aasa
UCKaHOTO paspelleHne. CbanaTa TpsibBa Aa yCTaHOBU "BaXKHW MPUYMHKU, KOUTO HamnaraT
cknoyBaHeTo Ha Opaka". OOGMKHOBEHO KaTO BaXHa MpUYMHA ce CovM OpeMeHHOCT U
paspelleHne B MHTepec Ha 6baeLoTo AeTe.

He TpsbBa pa ce nogmuHaBa M olle eauH uspas. B un. 6 (2) e kasaHo: "TMo
uskniodeHve..." lNpu npeueHkata cu cbaumaTa Ou TpsabBano ga ce pbKOBOAM OT
NCTOPUYECKOTO ThiKyBaHe. lNpean, korato MbAHONETUETO € HacTbnBanu Ha ABajeceT U
efHa roAavliHa Bb3pacT, HEMbIHOMNETHWTE ca MOrMM ga cknwouyeaT Opak camo c
paspelueHneTo Ha poauTenute cu. Cera poauTtenute He AasaT cbrnacue. Hannuneto Ha
Bb3MOXEH KOHMMWKT Mexay poauTenuTe W HembiHOMeTHWTEe UM Jdeua e [OoBeno
3akoHoaTens A0 M3BoAda, Ye efHO TPEeTo nuue - cbausiTa - Tpsbea aa paspelwun H6paka.
Cera cbabT TpsbBa Aa M3cnyLwa MHEHUETO Ha poauTenuTe, HO, ako Ucka Le ce cbobpasm
C Hero. C paspelleHNeTo, KoeTo AHeC MOYTU BUHAaru ce Aasa, HEMbIHOMETHUAT cTaBa
eMaHyunupaH, T.e. NPUPaBHEH MO MpaBeH CTaTyT C MblHoneTHuTe. He Tpsbea na ce
3abpaBs, 4e cbabT TPAOBA Aa Yye C yLMTEe CU MHEHMETO Ha poauTenuTe.

WckaHemo 3a paspeweHue ce npaBu fIMYHO OT CaMusi HembfiHONEeTeH. AKO U
JBamarta ca HenbriHOMEeTHW, Te u3bupaT B KOW palioHEH CbA MO MECTOXMTENCTBO Ha
eQnHus OoT TAX fAa nojagaTt uckaHeTo. BaxkHoTo e pga ce nasu T.Hap. "poposa
noAacbAHOCT", T.e. HE MOXe ApYr no cTeneH cba, gopu BKC, na nage toBa paspelueHue.
He e nocoyeHO M3pM4HO B 3akoHa danu e HeobxoAMMO CbAbT fla M3cnywa u Apyrus
xenaew. Mo npuHuun, paspelleHneTo 3a bpak ce AaBa KOHKPETHO W WHAMBMAOYarHo.
Hsama kak cbabT Aa HanpaBu Tasu NpeLeHKka, ako He OTYETE C KOro 1cka [ia CKo4n 6pak.

MNpoun3BOACTBOTO MOXe Aa NPUKIYM NO ABa Ha4YuUHa:

1) OTka3 ga ce Aage paspelueHve. To3n oTka3 Moxe na 6bae obxansaH. AcHo e,
Yye MHTepec OT OTMsiIHaTa My MOXe [a MMa CaMO HEMbIIHONETHUAT, NOMyYnUn oTkasa, Ha
npaktuka, obaye, OTka3bT He ce obXanBa, 3aWoTO TOW He nperpaxga NbTA KbM HOB
UCKaHWSA HEMBbIHOMNETHUAT MOXeE OLLe Ha APYrusa AeH Aa Hanpasu HOBO UCKaHe W Tbil kaTo
OTKa3bT € MOTUBUPAH, TOW e cbobpasn HOBOTO UCKaHe C MOTUBUTE Ha oTka3a. TakaBa e
cbaebHaTa npakTuka.

2) [aBa ce pa3pelueHneTo. VIHTepechT, KONTO e 61N NocTaBeH, € YOOBNETBOPEH.
Poautenute, ako He ca Gunu cbrnacHu, morat ga obxansaTt peLleHNeTo, paspeLLeHeTo
BaXwu 3a Opak C KOHKPETHOTO fuue, a He 3a KOeTo 1 Aa e. To Baxu 40 HaBbpLUBAHETO Ha
oceMHafeceTroAuLlHa Bb3pacT OT HeMbiHOMNETHWA. Ako 6bae CknodeH 6pakbT, an. 3 Ha
un.6 ypexga emMaHuunauusita Ha HembIIHONETHUSA. AKO HEeCbLLEeCTBYBalle TO3U TEKCT,
HeNbNHONETHUAT Cbnpyr 6 6un nog Hag3opa Ha cBoUTe poauTenu, cbrnacHo yn. 4 3J1C.
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Tosa 61 o3HayaBano, 4Ye, ako UckaT Aa cu KynsT nepanHsa, Tpsbea Aa nuTaTt poautenute
cu. 3aToBa cnep 6paka HembMHONETHUST 6MBa eMaHUMNMPaH 1 BCUYKW NpaBHW AENCTBUS
ca JOCTbMHM 3a Hero. Bcuuko gpyro, HO He U COEnNKWM Ha pasnopexpaHe C HeaBWXUM
umoT. TakuBa cAenku TOM MOXe Aa M3BbPLUBA CaMO Criej Pas3peLleHUEeTO Ha panoHHUS
CbA, MO MECTOXMTENCTBO.

Hanu4ue Ha gpyr 6pak KaTo npeyka.

CwrnacHo un. 7 (1) He moxe Oa ckmodu 6pak nuye, Koemo e c8bp3aHo ¢ Opye
6pak. Bcnukv cbBpeMeHHW 3aKkoHoAaTencTBa M3MCKBaT TOBa OTpULATENHO YCroBWe Mpu
cknoyBaHe Ha bpak. MoHoramusita € Bb3npueTa NoyTu HaBCAKbAE B CBETA.

3a ga e Hanuue Tasun npeyka, HUKOW OT Cbnpy3nuTe He GuBa aa ce Hamupa B Gpak
C Apyro nuue, unv Nbk M ABamata fa ca Beve B 6pak nomexay cu. bespasnuuHo crnopen
3aKoHa, € Janv NbpBuAT Opak e gecTBuTeneH unu He. CaMo Aa He e HULOXEH. AKo e
YHULLOXaeM, 3Ha4u e BanuaeH npeau fa e yHuLoxeH. To3u npeaBapUTEnHO CKITYeH
Opak TpsibBa Aa He e npekpaTeH. AKO e NpekpaTeH, SICHO €, Ye BuBLUMTE CbNpy3u mMorat
[a ckntovart crnegsaly bpak.

BpakbT ce npekpaTsiBa No TpW HauvHa: MPU CMbPM Ha cblpyaa, cied pa3eod
W npu yHuujo)xasaHe Ha 6paka. 3Ha4n, ako e 6un cknYveH Hakora Bpak, camo cnej
€[HO OT FOPHUTE OCHOBaHWS, GUBLUMSAT CbMPYT MOXe Aa cknoum Gpak.

Mpun ckniouBaHeTo Ha BTOpW Gpak crnef HanUMuMeTo Ha HeAeWCTBUTENEH MbPBMU,
NMbPBUAT CKU OCTaBa. YHULLOXaem e BTopuAaT Bpak. Obadve, Tyk umMa Bb3MOXHOCT U 3a
CaHMpaHeTo Ha BTopusi 6pak, ako MbpBUAT Ce NpeKkpaTu Mo eauH OT ropHUTE Tpu crocoba
1 BTOPUAT OCTaHe eVNHCTBEH.

0

< bBonectra kato npeyka 3a 6pak. PoocTBOTO M _OCMHOBSIBAaHETO KaTo
npeyka 3a 6pak

BornectuTe kaTo nNpeyka 3a Gpak ca ypeaeHu B ABETE TOYKM Ha Yn.7.

MbpBUTE ca ncuxuyHu GonecTu, a BTOpUTe - onacHU 6onecTu.

CovrnacHo un. 7 (1) T. 2 He moxe da ckmo4u bpak nuuye, KOemo e nocmaseHo nood
Mb/HO 3anpeuweHue unu cmpada om OyweeHa 6onecm unu craboymue, Koumo ca
OCHOBaHUe 3a rocmassHemo My noo MbrHO 3anpeweHue. He camo Gonectta ce oTuuta
OT nekapsi, a U HEMHOTO pa3BUTUE - JOKONIKO TS € 3acerHana pasBuUTMETO Ha nuueTto. 3a
Tasn uen MuHUCTepCTBOTO Ha 3apaBeonasBaHeTo e u3aano VHCTpyKuMs ¢ TpU cnucbka
cbc 3abpaHeHWTe GonecTu, C KOSTO Nekapute ca 3ano3Hatn. M B ropHaTa Touka ce
crnomeHaBa 3a "... KOUTO Ca OCHOBaHWe 3a NoCcTaBsHETO My NMOA NbMHO 3anpeleHve”. NMoa
MbIHO 3anpelleHne ce MOCTaBSAT Nnuua C TeXka Aerpajaursi Ha NUMYHOCTTa, T.e. ce
npeLeHsiBa CbCTOSHUETO Ha NULETO, a He TonkoBa bonectta. Cbluo Taka, korato un. 5 ot
3J1C ypexpga noctaBaHETO nof 3arnpelleHne, B3eMa npeasug He camo 6onecTtTa, HO U
KakBO € HEMHOTO OTPaXXeHWe BbPXY NMYHOCTTA. 3aKMYEeHMETO Ha Nekaps Moxe ga ce
oGxanBa MO aAMUHUCTPaATUBEH ped WM cnej kato nocnegHata aAMUHUCTpaTUBHA
MHCTaHUMs ce npousHece, CbAbT pellaBa 0THOCHO AeecnocobHocTTa.

Mo aprymeHT Ha npoTMBHOTO OT T. 2 (1) Ha 4n.7 MOXeM [a HanpasBuwm
3aKn4YeHne, Ye NocTaBeHUTE Noj orpaHNYeHo 3anpelleHne moraT aa ckroysaTt 6pak. Te
ca 6payHo geecnocobHW. B 3akoHa He e npeaBuaeHa rapaHuus 3a 3alumTa Ha MHTepecute
Ha orpaHu4YeHo 3anpeTeHusi. HUKOM He npeueHsiBa fanu orpaHUYeHO 3anpeTeHusT MoXe
na cknoun 6pak M ganu HaAMa ga O6bae M3mMameH, KakTo M Janu LWe ce rpuxu 3a
NOKONEHMETO cu, fopy U cbaa. OrpaHUYeHo 3anpeTeHNsT € OCTaBeH cam Ha cebe cu. 3a
[a npofane CBOETO BMAEO, TOM TpsibBa Aa ncka paspelleHneTo Ha CBos noneynTen, a 3a
[0a ckntoum 6pak, He TpsibBa Aa nNuTa HUKOro.

Kasaxwme, ye HembnHONETHUTE ce emMaHuunupam. OrpaHNYeHo 3anpeTeHnTe He
ce emaHumnupart. 3Haum, cbrnacHo yn. 5 3J1C, HeroB noneunTen 6u Tpsabeano ga 6vae
CbMPYrbT My.
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CvrnacHo un. 7 (1), 1.3 He moxe Oa ckmo4yu 6pak nuye, koemo cmpada om
6onecm, npedcmasnaeawja cepuo3Ha oOrfacHocm 3a xueoma unu 30pasemo Ha
MoKosieHUemo unu Ha Opyausi cbripye, 0C8eH ako bonecmma e onacHa camo 3a Opyausi
cbrpye u moli 3Hae 3a Hesl.

Ot Ta3u pasnopenba ce npaBu cnefgHWsA u3Bofd, Ye onacHuTe Gonectu ca ABa
BMOA: ofacHU 3a MOKOoJIeHUemo u onacHu 3a Opyausi cbnpye. bonectute, onacHu 3a
MOKONEHWETO ca Te3W, KOUTO Ce HacrneasiBaT He HEMPEMEHHO OT JeuaTta, a U OT BHyLUTe.
Tasu 3abpaHa e nuweHa oT npakTnyecku cmmncen. Kaksa n e uenta? [a He ce paxaar
Jeua, KOWUTO Lie ca B TexecT Ha obuwecTBoTo, poautenute unu cebe cu? Amu Kow
ObpXXaBeH opraH e nonpeyn Ha 6onHus Aa xuBee Ha cBOGOAHM Hayana ¢ HsKoro, ot
KOETO CBXUTENCTBO Aa ce poau AeTe? AKo cu Hanpasw onepauus, 3a fa He MOXe Aa uMa
Jeua, Toraea Lie Moxe Aa CKodm bpak, HO KOI Lie ro npuHyan? Taka 4e TOo3M 3aMuUChbi
Ha Hopmarta HsiMa Kak Aa 6bae ocbliectseH 100 %.

Bmopusim sud 6onectu, KOMTO ca npeyka 3a 6pak, ca onacHuTe 3a 34paBeTo Ha
apyrvs cenpyr. Tasu 3abpaHa Moxe Aa 6bae 3aobukoneHa Ypes U3NCKBAHETO U ApYyruaT
cbnpyr Aa 3Hae 3a 6onectta. Korato 1 ABamaTta ca HasicHO 3a Ta3u 6onecT, npeyka CbLlo
HsiMa. [lopu He ce TbPCU CbIMacueTo Ha ApYrus.

Bcuuku Te3an Gonectu TpsibBa Aa ca Hanuue KbM MOMEHTa Ha CKMoYBaHe Ha
Gpaka. AKo ce NosIBAT NO-KbCHO, Te He ro onopoyasart. M Tyk e ypeaeHa Bb3MOXHOCTTa 3a
caHupaHe Ha b6paka, ako bonectta 6bae n3nekyBaHa.

PoacTBOTO U OCMHOBSABaHETO KaTo Npeyka 3a 6pak.

MpaBHaTa ypepba Hamupame B un. 7 (2), toukm 1, 2 n 3. PogctBoto e
onpegeneHo B un. 74 ot CK. To 6mBa poacTBo No npaea NUHMA U poACTBO NO cbpebpeHa
nuHnA. OBLLOTO NOHATME 3a POACTBO MOXE Aa 3BydM Taka: mosa e epb3kama mexoy 0ge
nuya, eGHomo, om Koumo npousxoxda om Opy20mo MPSKO Unu HeMnpsiko unu u dseme
umam obw podoHayanHuk. PoocTtBOTO No npaea fvMHUS € Bpb3kaTa Mexay ABe nuvua, oT
KOWTO e4HOTO npousxoXaa Mpsiko Unn Henpsiko oT gpyroto. PoactBoto no cbpebpeHa
NVHMA e Bpb3kaTa Mexay ABe nuua, KoUTo umaT obu, pogoHayanHuk , 6e3 egHoTo Aa
npousxoxga ot Apyroto. CmeneHume ca crie0Hume:

Mexay ABama pogHWHM MO MNpaBa NWMHUS MMa TOMKOBa CTENEeHW, KOMKOTO ca
rokoneHusTa.

Mexgy nBama pogHUHM MO cbpebpeHa NUHWS MMa TONKOBaA CTEMNeHU, KOMKOTO ca
rnokoneHmsATa OT eQuHNA OT TAX 40 O6LWMA poAoHaYanHuK U OT nocnegHus - 40 Apyrus
poaHuHa.

lMpn popcTtBO MO npaBa NUHMA BCAKO POACTBO € Mnpeyka 3a Opak. Tyk
KPbBOCMELLEHNETO Y MOPAaNHUAT eeMEHT ca rMaBHUTE apryMeHTy 3a Ta3u 3abpaHa.

Mpu poactBo no cbpebpeHa NuWHMA nNpedkaTa 3a ckhi4dBaHe Ha bpak e [o
Yemebpma CTeNneH BKMUUTENHO. Hanpumep, BHy4YkaTa He MOXe Aa cknoun bpak ¢ opat
Ha 4A00 CU UMNKU NMbK MbpBU BpaToBYeam - Te CbLLo He MoraT Aa ckrovaT 6pak. Jo 1960
rogavHa TakuBa ca MOIMM fa ckintoyBaT b6pak, 3awoTo 3abpaHaTa e 6una go TpeTta CTeneH,
BKITHOYMTENHO.

PoacTBoTo 1 ocnMHOBSIBAHETO Ca OTHOCUTENHM NPEYKU 3a CKItouBaHe Ha bpak, T.e.
He MOXew fAa cknounw bpak camo C OTHOCUTENHO OnpedefieHo nuue, ¢ gpyrute -
MoxeLl. [lokato 6onecTute ca abCconoTHM NpeYkn 3a ckoYBaHe Ha bpak, T.e. BbobLle ¢
HMKOro HEe MOXeLU Aa Cknounw 6pak, ocBeH B xunotesata Ha un. 7 (1) 1. 3 ot CK.

MpounsxoabT € HOPMarnHUAT U3TOYHUK HA OTHOLUEHMSA MeXZdy poavTenu u aeua.
Ho nogoGHWM OTHOWEHUsT mMoraT Aa Bb3HWKHAT M NO OPUAMYECKM MbT MOCPELCTBOM
ocuHoesisaHemo. OcuHogsieaHemo e rpaeeH akm, o cunama Ha Koumo mexdy dse
nuya ce cb3dasa npasHa epb3ka,nodobHa Ha epb3kama mexoy podumen u deme.

Mpn HenbnHOMO ocuHoOBsiBaHe Bb3HWKBA POACTBO MeXAy OCWHOBUTENS U
OCUHOBEHMS MNIIOC HEroBUTE HU3XOAAWM. 3HauM, Tyk 3abpaHaTa Lie ce oOTHaca 3a
CKItouBaHe Ha Opak Mexay OCMHOBUTENS W MPEeKMTe POAHUHM MO HM3XoAsAWa NMHWUS Ha
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OCUHOBEHMSI, T.€. OCUHOBUTENST MOXe Aa CKIoun 6pak ¢ MailkaTa Ha OCUHOBEHUSI, HO He
N C AgbliepsiTa Ha OCUMHOBEHWA. Mpu MBIHOTO OCUHOBSIBAHE Ce Cb3gaBaT BpPb3KM U C
Bb3Xo4dAWnUTe Ha OCUHOBEHUA. 3Ha‘-ll/l, npn NbJIHOTO OCUHOBABaHE BaXu 3a6paHaTa 3a
CKINOYBaHE Ha Opak Mexay OCMHOBMTENS U Bb3XOASLWWUTE Ha OCMHOBEHUsI. 3abpaHa 3a
ckntoyBaHe Ha bpak B cbpebpeHOTO poACTBO NPY HEMBIHO OCUHOBSIBaHe HaAMa. Kouto ce
xapecBart, Morat Aa cknto4dar bpak.

Mpu nbAIHO ocuHoesieaHe 3abpaHaTa BaXu Camo MO OTHOLUEHWE Ha nuuaTa,
KOUTO MpU MBIHOTO OCMHOBSIBaHE ce siBSBaT GpaTsi U cecTpu. AcHo e, 4ye 3abpaHaTa 3a
Apyrute crteneHun ce aBdBa U3NUWIHA, HAMaA KpbBHa BpPb3Ka, OCTaBa CaMO MOpPaliHOTO
cbobpaxeHue. Mpn oCcMHOBSIBAHETO, 3a pasnuka OT POACTBOTO, MMa Bb3MOXHOCT Tasu
Bpb3ka Aa 6bae npekpaTeHa. Bb3amoxHO € fga ce ckmouu Gpak npu CblLecTByBaLLO
OCMHOBSsIBaHe 1 BpakbT 4a ce caHupa, ako ce NpekpaTy OCMHOBABaHeTO. Bece nak, kpbBHA
Bpb3ka HaAma. [lokaTo npu Apyrute crydaum Ha poACTBO, AOPW U LsraTa KpbB Ha enHo
nvue fa ce npenee, reHbT CU OCTaBa.

JIMTUPATYPA:

» HeHoBa, Jl., - CemeiiHo npaBo Ha Penybnuka Bwnrapusa, usa.”Codu-p
,1994r.

» Taces, C., lNetkaHos, I.,-bvnrapcko HacnepcteseHo npaso, m3g. ,Cuena”
2009r.

» [Hecnopoea, [., Y4ebHo nomarano no CemenHO M HacneacTBEHO Npaeo,
Pyce, 2009r.

» CemeeH Kkogekc, 3akoH 3a HacnegcTtBoTo, 3akoH 3a rpaxgaHckaTta
peructpaums.

»  Jlekuun no CemenHO 1 HacneaCcTBEHO NpaBso.

3a KaHTaKTK:
Bacun CtecaHoB TvHrapoB — ctyaeHT B O Ha PY
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Cnoroab6a 3a nsbsireaHe Ha ABOWHOTO AaHBbYHO obGnaraHe Mexay
Bbnrapusa v Mspums. NMpaBocyGeKTHOCT U NpaBHU CYyGeKTH.

BepoHuka MBoBa JlamboBa

Double taxation occurs when the same income of a person subject to tax in two or more countries.
One method of avoiding double taxation is the conclusion of international contracts. They are used to
coordinate tax legislations of the Contracting States — a country can maintain, limit or waive its right to tax
certain income or property.

Key words: double taxation, taxes, tax legislation, income, international agreements, legal entity.

1. MexayHapoaHO ABOWHO AaHBbYHO obraraHe — NoHATUE

MpounsxoabT Ha MexayHapoaHOTO AaHbYyHO obnaraHe ce cBbp3Ba C AEUCTBUETO Ha
[aHb4YHM HOPMK B MPOCTPAHCTBOTO U MO OTHOLIEHMEe Ha nuuaTta. [bpxaBuTte uarpaxgat
[aHBbYHUTE CM CUCTEMU Bb3 OCHOBA Ha 2 NpuHUMna:

. opraHusupaHe Ha CBETOBHUSA [oXop[, kKaTo ce obxBaliaT 3a obnaraHe
BCUYKM OOXOAMN Ha NnuuaTta, KOUTO ca MEeCTHMU,
. TepuTopuaneH — obxeallaHe 3a obnaraHe Ha JOXO4U UMW UMYLLLECTBO

C W3TOYHUK OT CbOTBETHaTa ObpxaBa. Taka ce obxBawaT KaTo cybekTu Ha obnaraHe u
YyXaecTpaHHUTE NuLa No CMUCHIA Ha AaHbYHOTO 3aKOHOAATENCTBO.

OT rnegHa To4ka Ha Te3un NPUHUMUMNKM € Bb3MOXHO eaHO nuue Aa 6bae obnoxeHo ¢
noaobHN AaHbuM B ABE UnK noBeye Abpxasu. MNogobHu ca , 3all0To opraHu3auusaTa Ha
OaHbUUTE He e efHaKBa B pasnuyHuTe Abpxasu. OT opuanyecka rnegHa Touka ABOWHO
[aHbYyHO obnaraHe LWe Bb3HWKHE, KoraTo eAuH 1 cbly cybekT Ha obnaraHe no noBoj Ha
eouH 1 cbl, obekT Ha obnaraHe 3a eAuH M Cbll nepuod Ha obnaraHe e [aHbYHO
3a4b/KeH B ABE UK NoBeYe AbpxKaBu 3a NogobHM No BuA AaHbUW.

OT nkoHOMMYecKka rnefa Touyka ABOMHO AaHbvyHO obnaraHe (O0O) we Bb3HUKHE
e[jBa Toraea, korato OOLMAT pasmep Ha NiaTeHns OT NMUETO AaHbK B ABETE AbpXKaBu Lue
NpeBULLIN NO pa3Mep NO-BUCOKUSA AaHbK, YCTAHOBEH B AbpxaBaTta C No-BUCOKO obnaraHe.
MpeaTa e, ye ype3 mMexaHusMa 3a npegortBpaTsaABaHe Ha OO He ce uenu NPUHLUUMHO
nuueTo Aa nnaTtu caMmo B egHaTa Abpxasa, a N0 Bb3MOXHOCT AaHbKbT AAa Ce pasnpeaenu
mMexay ABeTe AbpXKasu, HO Nak ¢ uen aa He ce gonycHe OO B MKOHOMWYECKM CMUCH.
3a ToBa ca npeaBuaeHn metoaun 3a usbsreaHe Ha OO, 3a ga ce npunoxat UMEHHO,
KoraTo NMUETO e AbIDKA UK € 3anfaTuio AaHbum U B ABETE ObpXKaBMu.

MpuunHuTe, 3a Aa Bb3HUKHE OBOWHO AaHbYHO obnaraHe ca, Ye efgHaTa Abpxasa
npunara npuHuMna Ha obnaraHe Ha CBETOBHMA [0XO04, a Apyrata — TeputopuanHus
npyvHUMn. BBb3MOXHO € 1 OBeTe AbpXaBu, Ype3 KpUTEepuuTe Ha HauuoHanHuTe UM
3akoHodaTencTBa ga cuutat NMUEeTO 3a MECTHO WM Taka Aa npunarat CrnpsiMo Hero
NpYHUMNA Ha CBETOBHMWS JOXOA.

1. HaumHun 3a n3bsareaHe Ha ABOMHOTO AaHbYHO obnaraHe

PasrpaHnyaBat ce gBa NnpMHUMNHKU cnocoba:

2.1. MepKkun Ha HauMOHaNHOTO Npaeo.

CtaBa BbNpOC 3a €Q4HOCTPaHHW MepKM 3a u3bareaHe Ha ABOWHOTO AAHBYHO
obnaraHe. ToBa ca HOPMM Ha HaLMOHANHOTO NPaBO Ha CbOTBETHATa AbpXaBa, KOUTO
onpefensaT MNpoCTPaHCTBEHOTO AEeNCTBME HA OaHbYHWUTE 3aKOHW WM HOPMUTE, KOWUTO
ypexgaT aKTM4eckm CbCTaBM C MexayHapofeH enemeHT. Ype3 HopmuTe Ha
HaUMOHaNHOTO MpaBO ce onpeaenaT Genesvte Ha (U3NYECKO WM OPUOUYECKO nuue
(rpaxgaHCTBO, MECTOXUTENCTBO), KOUTO o NpaBAT CyOEeKT Ha gaHbyHM 3agbmkeHus. OT
Jpyra cTpaHa 3akoHogaTensT onpefaens obekta Ha obnaraHe (oxo4), KAaTo enNeMeHT Ha
(haKkTUYeCKMa CbCTaB Nopaxaall AaHbYHOTO 3a4bIHKEHUE.

2. 2. CknoyBaHe Ha MeXOyHapOAHW LOroBOPY WM MEPKU Ha MeXZyHapoOHOTO
npaeo.
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3a cnyyauTte, KoraTo HsIM@ CKMYEH MeXayHapodeH [OroBop, BbTPELUHOTO
3aKoHO4ATENCTBO € NpeABuanMno MeTod 3a u3bsrsaHe Ha ABOWMHOTO AaHbYHO obnaraHe.
Mo Hawmsa 3akoH 3a kopnopaTnBHOTO NnogoxoaHo obnaraHe (3KMO) ToBa e ypeaeHo B un.
13 n un. 14. NpeanMCcTBO ce faBa Ha pasnopeadbute Ha mexayHapogHwute gorosopu. B
crnyyaute Korato 3a CbOTBETHaTa ObpXXaBa HAMa CKMIOYEH TakbB, Ce Mpunara T. Hap
MEeTOA Ha AaHbYHUS KpeauT.

JleranHoTo onpeneneHne Ha paHbyeH kpeguT B 3KMNO e B 1. 12 nap. 1. no
CbLLECTBO TO3W METOA € CNeAHUS — NULETO 3annalla AaHbK U B ABETE ObPXaBu, HO MOXe
[a npucnagHe nnaTteHust B 4y>kbmMHa gaHbK OT ObIMKUMUSA NO HALMOHANHOTO NPaBo AaHbK.
[oxoanTte oT 4yyxOuHa ce cbbupaT Cc goxoguTe OT CTpaHaTa M JaHbyHaTa OCHOBa ce
onpegens no HauuoHanHOTO nNpaBo. Taka ce cTura [0 Ob/MKUMUS MEeCTeH [aHbK.
Mpucnaga ce He uenua BHeceH B 4YyxbuHa paHbK, a camoO TO3uW pasmep, KOWTO
CbOTBETCTBA Ha pasMepa Ha Obnrapckua [aHbK BbpXy JAoxoauTe U nevanbwte B
Yyy6buHa. Crnep kaTto cMe OnNpeaenunm MECTHUSI AaHbK Ce U3YMCHsiBa KakBa YacT OT HEro
ce OTHacsl 40 AOXOoAuTe B YyxOuHa M camo 40 TO3u pasmep € AOonycTMMO mnpucnajaHe.
Taka ce u3bsarsa ukoHomuudeckn [O0O. Cnopep 3KMNO T03M mMeTon ce npunara 3a
[oxoauTe U AaHbuuMTe, NNaTeHN BbB BCSIKa e4Ha Abp)Kasa Mo OTAENHO.

CbWuAT e noaxoabT M cnoped 4n. 75 u un. 76 oT 3akoH 3a AaHbka BbpXy
poxoauTe Ha cuanyeckmte nuua (304PI). MNoHATUETO 3a AaHBYEH KPEAUT Ce CbabpXa B
7. 35 Ha § 1. ToBa e B cnyyanTte, KOrato HAMa CKINOYEH MeXAyHapoaeH AOroBop.

[pyr ocHoBeH cnocob e CKYBaHETO Ha MexayHapoaHu gorosopu. ToBa 3a
MeXayHapo4HW LOroBopy Mo cMucbna Ha un. 5 an. 4 KPb n cnpsiMo Tax ce npwunarat
npaBunata Ha BueHckaTa KOHBEHUMSI 3a MPaBOTO Ha AoroBopuTe. ToBa ca [OroBoOpH,
KOMTO nmognexaTt Ha patudmkaumss oT HapogHoTo cbbpaHue, 3aloTo C TsX ce 3acsra
duckanHus CcyBepeHWTET Ha pfgbpxaBata. Te wmoraT fa 6boaT ABYCTPaHHU WU
MHOIOCTPaHHW, HO B HallaTa NpakTuKa ca ce YCTaHOBWUNWN ABYCTPaHHWTE AOrOBOPU. Tasu
mMaTepusi ce u3dyvaBa B [JaHb4YHOTO MpaBo, a He B MexayHapoOoHOTO AaHbYHO Mpaso,
3aLL0TO e CBbp3aHa C AaHb4yHOTO obnaraHe. B mexagyHapoaeH acnekT uma ABa mogena
Ha TakuBa [OroBOpM, KOMTO Ce M3nonseaT OT AbpKaBWTe, KaTo OCHOBa 3a BOAEeHEe Ha
nperosopw. B cbabpXkaHWETO Ha Te3n OOroBOpWU ce NpeaBwkaa, Ye egHata unu gpyrata
ObpXaBa 3anas3Ba WnM OorpaHuyaBa, UM ce oTkasBa OT MPaBOTO CW Aa orpaHvyaBa
onpefeneHn OOXoAM UMM uMmyLlecTBa. Ypes JoroBopute He ce Cb3faBa HOBO AaHBbYHO
npaBo U 4Ype3 TAX He MOXe [Aa Ce paswupsiBa NpPaBoOTO Ha [OroBapsilMTe Obpxasu Aa
YCTaHOBsIBAT [AaHbYHM 3aObIDKEHUS W3BBbH [aHbYHUTE MM  3akoHW. EguHcTBeHaTa
hyHKUMSA Ha Te3n JOroBOPM € Aa Ce OrpaHmnyaT HacpeLLHUTe NpeTeHLUn Ha AbpXaBuTe no
obnaraHe Ha onpegeneHn OXoam UM UMyLLLecTBa.

Upes3 mexgyHapogHuTe AOroBOpU AbpXaBuUTe Ce MOCTaBAT B pa3MeEHsLLM ce ponu,
KaTo egHaTa Cce Hapuya AbpXKaBa, 3a KOATO NonyyaTenaT Ha Joxo4a € MecTHO nuue, a 3a
gpyrata — [AbpXaBa W3TOMHMK Ha Jdoxopda. Hawarta [goroBopHa MpakTuka Hapwya
MeXayHapoaHUTE A0roBopu 3a u3bsirsaHe ABOMHOTO AaHbYHO obnaraHe crnoroabwu, 3a ga
ce nogyepTae CbrMnacyBaHOCTTa MpU OrpaHuW4aBaHe Ha (UCKaNHUS CyBEepeHWUTEeT Ha
ObpxaBuTe. bbnrapckv npaBopasgaBaTenieH opraH He MOXe Aa NPUoXK Yyxa, AaHbYeH
3aKkoH Mo nogobue Ha MexayHapoOHOTO YacTHO NpaBo, 3allOTO OpraHusauusaTa Ha
[aHbuUTE € Bb3 OCHOBa Ha ouckanHusi cyBepeHuteT. MpobnembT e cBbp3aH C npekuTe
JaHbuW, 3aLLOTO MPU KOCBEHUTE € Bb3NPUET MPUHUMMBT Ha obnaraHe Ha CTOKUTE W
ycnyruTe B AbpxaBaTta KbEeTO ce ynoTpebsBat — Taka npobnemsT e pelleH. 3. Cnoroaba
3a n3bsaAreaHe Ha ABOMHOTO AaHbYHO obnaraHe mexay Penybnuka bbnrapms n Penybnuka
Mbpums - npaBoCybGEKTHOCT M NpaBHU CybekTn

Mva pBa HanoxeHu wMogena B CBeTOBHATa MNpakTuka, KOWTO onpeaenaT
CTpyKTypaTa U (OYHKLMOHMPAHETO Ha cnorogbute 3a u3bareaHe Ha MeXOyHapoOOHOTO
OBOMHO AaHbyHO obnaraHe. ToBa ca MogenvT Ha OpraHusaumsata 3a MKOHOMUYECKO
CcbTpyaHu4ecTBo M pa3sutne (MOUCP) n Mogenst Ha OpraHusaumsta Ha obeanHeHuTe
Haumnm (MOOH). Pasnukute mMexagy ABata mMogena ca HecbLleCTBEHW, HO MOAENbT Ha
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OUCP ce yTBbpAM B NocnegHWTe rOAMHW KaTo OCHOBA Ha crnorogbuTe, CKMYBaHuW OT
Hawara cTtpaHa. Cnorogbata mexgy Penybnuka Mbpums n Penybnuka Bwvnrapusa 3a
n3bsreaHe Ha ABOMHOTO AaHbYHO obnaraHe, kakto u octaHanute CUOA0, npeacraensiea
Nno CBOSITA CbLHOCT M (hyHKUMM OBYCTPAHEH MeXAyHapOoAeH OOroBop 3a ypexaaHe Ha
(PaKTU4eCKOTO OEeNCTBME Ha AaHbYHUTE CUCTEMW Ha ABE ObpXaBM U UMEHHO NO Tasu
npuunHa TA ce XapaKTepusupa C HagHauMoHanHo byHKUMOHMPaHe, T. €. — NpuMaT Hag
HOPMUTE Ha HaUMOHANHOTO 3akoHOoAaTesncTBo. [1paBHUTE HOPMUW, KOUTO Ce CbObpXaT B
nocoyeHaTa cnorogba, nopaxaaT 3a cybekTuTe Ha BbTPELUHOTO MpaBo peauua npasa u
3a0b/MKEHNs B CNeACTBME Ha MNPAKOTO AelCTBME B paMKMTE Ha MECTHOTO HU
3akoHoZaTencTeo. ToBa onpedenst U KI4YOBOTO MSICTO Ha cnorogbata kato yacT oT
[aHBbYHOTO 3aKOHOAATENCTBO U AaHbYHaTa cucteMa Ha bbnrapus.

e [lpegmeTteH obxBaT Ha gorosopa:

[aHbunTe, 3a KOMTO Le ce npunara crnorogbaTa, ca BKMOYEHW B NpeaMeTHUs
obxBat Ha gorosopuTe. Llenta Ha pa3nopenbarta e aa ce cb3gage no To4Ha U Npuemnunea
TEPMUHOMOMMS MO OTHOLIEHWE HAa AaHbUWUTE, KOUTO BNM3aT B NPeaMEeTHUst ob6xBaT Ha
noroBopa. ToBa cTaBa criej kato ce Onpedenu 3a kou OT AaHbuuTe, cbbupaHun B
ObpXaBMTEe KbM MOMEHTa Ha CKMYBaHe Ha A0roBopa, fageHaTta cnorogba uwe ce
npunara. BaxHo e ga ce otbenexu, Yye B pasnuMyHMTE ObPXaBu ce CbOMpaT pasnuyHu
OaHbUM - Makap Aa umat eHakbB 00ekT Ha obnaraHe - 4OX0A4 UM UMYLLIECTBO, TEXHUTE
KOHKPETHW XapakTepUCTUKM He ca naeHTnyHu. B Cnorogbarta 3a usbsirsaHe Ha ABOMHOTO
OaHbyHO obnaraHe, cknoveHa mexay Peny6nuka Bbnrapus mn Penybnuka Mbpuus,
npegMeTHUAT obxBaT e onpeaeneH B un. 2 — obxesaT cnpsiMo gaHbuun. Han-o6wo ton e
onpegeneH B 1. 1 ,Tasu cnorogba ce npunara 3a AaHbLyM BbpXy 4OX04a U UMYLLIECTBOTO,
HanaraHu OT CTpaHa Ha Bcsika AoroBapsillia AbpXasa, He3aBUCMMO OT Ha4YMHa Ha TAXHOTO
cbbupaHe.™2. B T. 2 1 T. 3 ce BHACAT HSIKOM KOHKPETM3aLMU OTHOCHO pasnnyHUTE BUOOBE
OaHbuK, cnpsiMO KOUTO ce npunara cnorogbarta. Cnopea T. 3 6bnArapckMTe gaHbuuMTe, 3a
KOWTO ce npwnara Tasu cnoroaba ca:

> JaHbKbT BbPXY 40X0Aa Ha PU3NYECKU Nnua;
> KOpPNopaTUBHUAT NOLOXOAEH AAHBK;

> AaHbKbT BbPXY HEABMKUMOTO MMYLLECTBO.

e [lepcoHaneH ob6xBaT Ha J0roBopa:

MepcoHanHuAT obxBaT Ha cnorogbata e onpegeneH B un. 1 — ,1. Tasu cnorogba
ce npunara cnpsMo nuua, KOMTO ca MECTHW Nvua Ha egHaTa Unu Ha ABeTe A0roBapsim
obpxasun.” C TepMmuHa ,nUe” ce o3HavyaBaT U3MYECKU Nuua, lopuanyeckn nuua, Kakto un
HenepcoHuduumpaHm obpasyBaHusi cnopeg Mopgena Ha OUCP. OcHoBaHnue 3a pa ce
Xapaktepusvpa nuueTo KaTo ajpecaT Ha [OoroBopa € HeroBata [daHbyHa
npaBocybekTHOCT. 3a onpegensHe Ha nNpaBoCybEKTHOCTTa Ha nuvuata  Kato
CaMOCTOSAATENIHN HOCWUTENN HA [AaHbYyHU NpaBa W 3adbJPKEHMS [OroBopuTe crieasar
NPUHYAUTENHO BBTPELWHOTO MpaBo, T.e. Jdanu nuUeTo npuTexasBa [AaHbyHa
npaBocybEeKTHOCT ce onpeaens eAMHCTBEHO OT BLTPELUHOTO NPaBO Ha AOroBapswuTe ce
aobpxasu. Cnopef 6bNrapckoTo 3akoHOAATENCTBO AaHbyHaTa NpaBoCyOeKTHOCT crnefBa
OT rpaxpaHckata npaBoCybeKTHOCT, 3aToBa ce ka3Ba, Ye (hM3M4eckoTo nuue noryyasa
TakaBa OT paXdaHeTo, a pUAMYECKOTO nuue OT yupeasBaHeTo. Bb3MoxHO e npu
npekpaTsBaHe Ha NPaBOCYOEKTHOCTTA, CneuunanHo NpuipuanyeckutTe nuua, AaHbYHOTO
npaBo ga npeaBuau ApYr pexum, Harnpumep Aa npeasuau conuaapHa OTrOBOPHOCT
MeXay npaBoONpUEMHMLMTE, [OOMbIIHEHWS KbM MNPOU3BOACTBaTa 3a NUKBMOAUMSA U
HECBCTOATENHOCT 3a AaHbvHM Uenu. 3a npunaraHeTo Ha poroBopa, obadve, He e
[OCTaTbyHO [a MMa camMO [JaHbvHa npaBocybGekTHocT. Heobxoaumo e cblo Taka
JafeHuaT cybekt ga 6bae obxBaHaT OT AaHbuvHaTa MpaBHa cUMCTeMa Ha CbOTBETHaTa
ObpxaBa, ToecT Toh da Obae ,MecTHO” nuue. TovyHO Te3n nuua ca agpecatym Ha
[oroBopa, Tbi KaTo ca 06Bbp3aHM C edHata WM gpyrata [OroBapsiliy CTpaHu.
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[MepcoHanHuAT 06xBaT Ha JOroBOpUTE Ce ONpeaerns Ypes NOHATUETO “MeCTHO nuue”, kaTo
ype3 Hero ce onpefens KpbrbT OT (pU3MYecKUTe U opuandeckn nuua, cybekTu Ha
OaHbYHM 3aObIDKEHUsi, KOUTO MmoraT ga 6baaTr 3acerHatm OT MeXAyHapoOHO [ABOWHO
[aHbyHO obnaraHe. OBMKHOBEHO TOBa ca NnuuaTta, KOUTo crnopef BbTPELUHOTO MpaBo Ha
efHa [OoroBapsiliMTe AbpXaBu ca CyGeKkTM Ha [aHbyHM 3adbIDKEHWs Tam, nopagu
nMyHaTa MM Bpb3ka C HEMHWS NPaBOMOPSAbK M MO OTHOLLUEHWE Ha KOWTO ce npunara
YHUBEpCanHus NpUHUMN Ha obnaraHe, kato ce ob6XxBallaT BCUYKM TEXHWM Joxoau Wnu
MMyLLECTBA, HE3ABMCUMO OT TOBa KbAe ca nosnyyeHu. OcobGeHocTTa TyK €, Ye [oKaTo
Bbnrapys cBbp3Ba KayecTBOTO MECTHO JfiMUEe C [PaXOaHCTBOTO, CbOTBETHO
perucTpaumsita Ha rpuanyeckoTo nuue, a Utanus — ¢ npebrneaBaHeTo MnNu ceganuuieTo
Ha pUANYECKOTO Nuue. AKO MUMa CbOTBETCTBME U eQHO (PU3MYECKO NMLEe € MECTHO U Ha
[BeTe O0roBapsiln AbpXaBu, TO Ce cyMTa 3a MEeCTHO fvue Ha AbpXaBaTa, C KOAToO uma
MO-TECHW JNNYHWM U MKOHOMMYECKM BPBH3KM (LEHTbP Ha JXU3HEHM UHTepecu). Ako
ObpXxaBaTa, B KOSITO € LEHTbPbT Ha XXM3HEHU MHTEpecu He Moxe aa 6bae onpeaenexa,
KOMMETEHTHUTE OpraHu Ha JOroBapsiNTE AbpPXKaBU LWe paspeLlaT Bbnpoca Ypes B3aMMHO
cnopasymeHne. AKO He ce oTHacsi 3a (PM3NYECKO fNuLe, OMpedensulo € MSCTOTO Ha
OENCTBUTENHOTO My yrnpaBreHue.

Ypes cknioyBaHeTo Ha cnoroAbu 3a u3bsireaHe Ha MeXxayHapoaHO ABOMHO
[aHbyHO obnaraHe ce perynuMpa npunaraHeTo Ha  PasfiUYHUTE  OaHb4YHU
3aKkoHodaTencTea, CboOpasHO npaBaTa W WHTEpecUTe Ha [JaHbyHUTE CyGekTn u
ObpXaBuTe - CTpaHu Mo gorosopa. [MpunaraHeto um crnocobcTBa 3a pasBUTUETO Ha
MeXAYHapOAHOTO UKOHOMUYECKO CbTPYAHUYECTBO.

M3nonseaHa nuTtepartypa:

Jlekummn Ha pou. a-p Cawo lNeHos.

3aKkoH 3a kopnopaTMBHOTO NOAOX0AHO obnaraHe.
3aKoH 3a fJaHbKa BbpXy AOX04a Ha dusmyeckuTe nuua.
[aHbYHo-oCcurypuTeneH npouecyaneH Kogekc.

BN -

3a KOHTaKTK:
BepoHuka VBoBa JlamboBa — ctygeHTka B FOP Ha PY

-62 -



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

dopmu Ha AbpXKaBHO ynpaBrieHne U AbpXKaBHO YCTPONCTBO

Buktop CtosiHOB

Forms of government and political systems of countries have changed during the centuries. Some of
them have disappeared, others emerged, third changed by the time. Nowadays we can see different forms of
government political sistems of countries : Absolute monarchies, Constitutional monarchies, Parlamentary
monarchies, Parlamentary republics, Semi-presidential republics, Presidential republics, Unitary states,
Federations and Confederations

Key words: government, political system, monarchy, Parlamentary republics, Presidential republics,
Unitary states, Federations and Confederations

EaovH oT npobnemute, C KOMTO Ce 3aHMMaBaT KOHCTUTYLIMOHHOTO Mpaso,
MeXAyHapOoAHOTO NpaBo M OGLOTO yYeHue 3a AbpxasaTta € npobnembT 3a hopmarta Ha
ObpxaBaTa, popmaTa Ha NOnMTUYECKOTO BMacTBaHe U XapaKTepHUTe My ocobeHoCTH 3a
BCAKa efHa Abpxasa. 3a onpeaensHeTo, obave, Ha popmaTa Ha KOSTO M Aa e Abpxasa
Tps6Ba NbPBO [Ja WUMaMe MNOHe eauH KpuTepuin, no komto Ouxme Mormu pJda
knacuduumpame ABa, TpUM UM NoBedve TuNa ObpxkasBu, noBeve OpMU Ha AbpxasaTa.
[lHec nma HAKONKO TakumBa KpUTEpUs, HO Han-NpunaraH e To3u, cnopes KOMTo AbpXaBuTe
ce OenAT B 3aBWCMMOCT OT TPETUPAHETO W U3rPaxOaHeTo Ha e4uH OT efleMeHTUTe Ha
ObpXaBaTa - AbpxaBHaTa Bnact. Ton obocobsBa ABa nNogKpUTepusl, cropes KOUTo AHeC
pasrpaHu4aBame oOpMUTE Ha AbpXxasara:

l. Cnopepn HocuTens Ha gbpKaBHaTa BnacT
1. Cnope HauyMHa Ha HENHOTO yNpaXHsABaHe

Mpean ga 3anoyHem usyyaBaHeTo Ha POPMUTE Ha AbpXasaTta, KOMTO MOXeM Aa
HabniogaBame gHec, MbpBO TPsibBa Aa ce 3ano3Haem ¢ opMuTE Ha AbpxasaTta crnopef
yMOBETE Ha MVWHanuTe enoxu, Aa HanpaByWM CbMOCTaBKa C ToraBallHUTe pasbupaHusa u ¢
HacTosLMTe TUNOBE AbPXaBW, Aa NPOCneanM eBorunaTa Ha AbpXxasarTa.

ApuctoTen nogpexaa AbpXaBUTe Cropen KpUTepus - KOMKO Xopa BnacteaT B
ObpXaBaTa, kaTo pasrpaHnyaBa AbpXaBu OT MPUBUAHO €4MH W Cbll, TUM MO eauH ApYyr
KpUTEPUMN — B 4YMA UHTEpPEeC Ce OCbluecTBsABa BracTta. Taka Tom obocobsisa 3 Tuna
ObpXaBu, B KOUTO BracTTa Ce oOcbLlecTBsABa 3a oOWoTo 6naro, Ha KOUTO NbK
cboTBeTCTBaT ApyrM3 Tuna AbpXasw, nNpuHagnexawy KbM gpyrata KpalHOCT — Korato
BracTTa ce OCblLUEeCTBSIBa B MHTEPEC Ha BnacTealmTe:

dopmuTe Ha gbpxasaTa cnopeq ApucToTer, B KOMTO BnacTTa ce OCbLLEeCcTBSBa 3a
obLoTo 6naro ca:

1. MoHapxusi — rocnoCcTBO Ha evH, Ha OTAENHNA
2. ApUCTOKpaums — rocnoAcTBO Ha MarnkoTo, Ha Han-gobpute
3. Monutus unn flemokpaumsa — rocnoACTBO HA MHOTO, Ha HapoAa

Ha T1ax cboTtBeTcTBaT (bOpMMTe, B KOUTO BnacTTa Ce ocCbllecTBABa B UHTEpPEC Ha
BnacteawiuTe:

1. TupaHus — Npou3Bon Ha eaunH
2. Onuvrapxusi — NPoOn3Bos Ha MankoTo
3. OxnoKpaums — rocnoAcTBo Ha TbANuTe

Cnopeg Hukono MakuaBunu uma camo 2 opMu Ha AbpxaBaTta, Kato TOW I
pasrpaHvM4aBa crnopej Kputepusi Ko e AbpXaBHWA [Maea, Kak 3aeMa ANbXHOCTTa CU U
KOM npeacTaBnsiBa ObpxaBaTa B MeXAyHapoAHWTE OTHOLWeEHUs. TunoBeTe AbpXasu
cnopep Hero ca:

1. MoHapxua — d¢opma Ha pgbpxaBaTta, Npu KOATO AObpKaBHaTa Bnact
npuHagnexun Ha egHo nuue, To 3aemMa ANbXHOCTTa NOXU3HEHO, BNacTTa ce npugobusa no
HacneacTBO, HO CblUeCTBYBa M Bb3MOXHOCTTA AbpXaBHUS rnasa Aa 6bae m3bpaH oT
TEeCEH Kpbr AbpXaBHMUM (Hanpumep u3bupaHeTo Ha kHA3 AnekcaHaobp | BaTteHbepr;
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n3bmpaHeto Ha kHsA3 PepguHaHg | CakckoOyprroTcku, KOWTO nofara HavanoTo Ha
AMHACTMS 1M AbpxaBHaTa BNacT BeYe ce npejasa no HacneacTso)

2. Penybnuka — ObpXaBHUST rnaeBa 3aema O/TbXHOCTTA €U Ype3 usbop
ynpaenseaT MHOrO nuua Aownu Ha BnacT ype3 u3bop. lNpepoctaBeHaTa ypes m3bopa
BMacT He e noxusHeHa. [IbpxaBHUAT rmaBa W ynpasnssawuTe BrnacTsaTt 3a onpeernex
CpOK, UMaT onpegeneH MaHgaT, crneg W3TUYAHETO, Ha KOWTO Te rybat Bnactra u
npeacToAT HoBW n3bopu (Hanpumep Bbnrapusa cnen npuemaHeTo Ha KoHcTuTyumata ot
1947r.)

Kapn JIboBeHLWwanH nbk U3nonsea Apyr KpUTepuin Npu onpeaensaHeTo Ha dopmMmuTe
Ha pgbpxaBata. Cnoped HayMHa Ha YynpaxHsaBaHe Ha [AbpXaBHaTa Bnact Ton
pasrpaHvyaBa 2 Tuna gbpxxasa

1. ObpxaBuM C KOHCTUTYLMOHHO YNpaBfeHWe — KOHTPONMPaHO AbpXKaBHO
ynpaeneHne u pasgeneHune Ha Bnactute. Hanpumep Bbnrapus cnepn npuemaHeTo Ha
KoHcTtutyuusata ot 1991r. Cnopeq un. 1 (2) Bnactta B bbnrapua ce ocbliecTBaBa OT
opraHuTe npeasuaeHun B KoHcTutyumaTa.

2. ABTOKpaumMsa — BnacTTa ce ynpaxHsaBa OT e4HO nuue Unu oT rpyna xopa, oT
nonuTMYecka MapTusi; HanuMue € KOHLEHTpauusi Ha BnacT, KOSITO paxaa aBTopUTapHM
pexumu u ToTanuTapnsbM. Hanpumep bwnrapus cnea npvemaHeTo Ha KoHcTutyumusta ot
1971r. Cnopeg un. 1 (2) Ha KoHctutyumsata ot 1971r. BKI pbkoBOAW ObpKaBHOTO
ynpaeneHune. C uen ga ce npegoTrBpaTtn nogobHa npaktuka B 6baewe BHC cb3pasa
pasnopegbaTta Ha un. 1 (3) Ha KoHcTutyumaTa ot 1991r.

Heka, obave, octaBum nctopusta Ha 3afeH nnaH u ga pasrnegame opmuTe Ha
ObpXaBaTa AHeC Marnko no-nogpo6Ho.

. Cnopen dopmuTe Ha ynpasneHve AbpxasBute ce nogpasgenat no 2
Kputepus:

i. Cnopepn HocUTENs Ha obpXXaBHaTa BrnacT

ii. Cnopef obpXaBHWSA rnaea

Cnopepn HocUTENs Ha AbpXaBHaTa BRacT gbpxasute busart:

1. MoHapxusi — MOHapxusaTa WM rocnoAcTBOTO Ha eduH He e opma Ha
ObpXaBaTa, KOSTO e OoTAaBHa 3abpaBeHa M ce cpella caMO B UCTOPUYECKUTE KHUMM 3a
CpepnHoBekoBMeTo. [JHEC CbLUO Ce cpeluaT MoHapxuv nof cdopmarta Ha ,JIMYeH pexum’
unu auktatypa (Hanpumep guktatypata Ha Capgpam XiocewH B Wpak 1979-2003r.
BBLMPEKN Ye AbpxasaTta e penybnvka ynpasneHNeTo ce onpeaens kara gukratypa wumu
SJIMYHNS pexnM Ha kHA3 PepanHang 1904-1908r.)

2. ApuUCTOKpaumss — rocnoAcTBOTO Ha rpyna xopa, KOMTO ga ynpasnsiaT B
UMeTO Ha o6LoTOo 6naro NbpBOHaYanHO € Bb3NpMeMaHO MOSIOXUTENHO, HO uctopusaTa
[aBa MHOro noseye NpPYMepu Ha onurapxus, OTKONKOTO Ha apucTokpaums. 3a opMmn Ha
apucToKpauusTa ce CMATaT CbCroBHaTa (heofdanHa ObpXaBa M pasHOBUAHOCTUTE Ha
BOEHHWUTE AuKTaTypu (Hanpumep ynpasneHneTo Ha [bpXaBeH CbBET Ha Mupa U
pasBuUTMETO, NpeacefaTencTBaH OT CT. reH. TaH LUse B Bupma)

3. Oemokpauus unu ,HapogosnacTtne” — e popma Ha ObpKaBHO ynpasreHue,
npu KOSITO HOCUTEN Ha BMnacTTa € Hapoda M BCEKN rpaxdaHWH, KaTo YacT OT Hero, KakTto
rnacu n un. 1. (2) KPB. C To3n TEKCT Ce NOCTaBA 3HaK 3a PaBEHCTBO MeXAy ynpaBnsBsaLim
n ynpaensasaHu. lNpy aemokpaTnyHaTa opma Ha ynpasneHve BracTTa npousTnya oT
Hapoda M Cryxu B MHTepec Ha Hapoga. [puHuMn uspaseH B gymuTe Ha ApuctoTen,
NMOBTOPEHN No-kbCHO OT ElBpaxam JIMHKLIH ,YnpaeneHve oT Hapoda, 3a Hopaaa, vpes
Hapoga. ” [lemokpauusiTa, 3a pasnuka OT MOHapXusitTa 1 apucTokpauusita, ce nogpasgens
Ha [Ba NoATuNa B 3aBUCMMOCT OT HayMHa Ha ynpaxHssaHe Ha AbpXaBHaTta BnacT:

1) HenocpeacteeHa wnu npskata gemokpauuss — e ¢opma Ha AbpXKaBHO
ynpaBneHne, Npu KOSATO rpaxaaHuTe umawy usbupaTtenHo npasBo B3emaT aKTUBHO
yyacTme B YMpaxHsABaHETO Ha Bnactra 4pe3 Han-pasnuyHn opMu Ha JONUTBaHWSA
nneéucumnTu, pedepeHaymu, NOANUCKA U Np
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2) OnocpeacTBeHa, Henpska unu npeacraBuTenHa gemokpaums — e popma Ha
ObpXaBHO ynpasreHue, Npu KoATO HapoAa 3anasBa CBOSI CYyBEPEHWUTET, HO BnacTTa ce
OCBbLLECTBABA He OT CaMUTE rpaxaaHu, a OT TexHu npeacrtaBuTenu. Te ca nsbpaHu oT
Hapoda, KaTo No TO3W HayMH CTaBa NermTummpaHeTo um. Te ce nsbupart 3a onpeaeneH
nepuoa, KaTo Taka HapoAbT CW 3anassa NPaBOMOLLMETO [a CMEHW ynpasnssalumTe B
cnyyanm Ha nowo ynpaeneHue. OnocpeacTBeHaTa Aemokpauus, obaye, 3a pasnuka OT
HenocpeacTBeHaTa ce Aenu Ha ABa NoAsuaa B 3aBMCUMOCT OT OTroBOpa Ha Bbnpoca —
KaKk ynpaBnaBaHETO Ha pAbpXaBHaTa BMAacT € MOAENeHO Mexay HapodHOTO
NpeacTaBuUTENCTBO M NPaBUTENCTBOTO M KAakBO € CbOTHOLEHMETO BbB BMNacTTa,
ynpaxHsiBaHa oT Tax. Te3u ABa nogsuaa ca:

a. MapnameHTapHa gemokpauuss — e dopMa Ha AbpXaBaTta, npu KoATO
napnaMeHTbT WU HapoOAHOTO NPEACTaBUTENCTBO MMa BoAella posis B yNpaBrneHneTo Ha
AbpxaaTa. To nsbupa LUAnoTo NPaBUTENCTBO UMW NOHE HEroBUAT npeaceaarten. To uma
1 NpaBOMOLLMETO Aa NpekpaTn MaHaaTa Ha NpaBUTENCTBOTO NPEACPOYHO. TO KOHTponmpa
NpaBUTENCTBOTO 4pe3 MOCTOSHEH napfiaMeHTapeH KOHTpon. To MMa 3akoHogaTtenHa
nHuumaTmea. MNMpumepn 3a naprnameHTapHW AeMOKpauMn QHEeC He NUMCBaT TakuBa Nnoytu
BCWMYKM €BPONENCKN AbpXaBu, JOPU 3anagHOeBPONenckUTe MoHapxmmn. bbnrapus coeLlo e
napnaMmeHTapHa AeMoKpauus cbrnacHo pasnopeabarta Ha un. 1. (1) KPB. o noBog Ha
UCKaHe Ha rnaBHUSA NPoKypop KOHCTUTYLMOHHWA CbA U3nu3a C ThIKyBaTernHoO pelueHve
OTHOCHO (hopMaTa Ha ObpXaBHO ynpasneHve - PopmaTta Ha AbPXKaBHO yrpaBreHne no
cMmucbna Ha yn. 158, 1. 3 ot KoHcTUTyumsATa cneaBa ga ce ThbikyBa paslwmpuTenHo. Tosa
NMOHATUE Ce onpedens He caMmo OT XapakTepa Ha AbpXaBaTa KaTo napfiaMeHTapHa wnu
npesuaeHTcka penybnuka nnm moHapxus. B Hero ce BknoYBa U n3rpageHarta ot Benukoto
HapogHo cbbpaHve 4pe3 peguua KOHCTUTYLMOHHM TEKCTOBe, KOMTO JdopassuBaT
napnameHTapuama, cuctema OoT BUCLUM AbPXaBHU WMHCTUTYyUMM - HapogHo cvbpaHue,
npesngeHT n BuuenpesnaeHT, MnHuctepckn cbeeT, KOHCTUTYLIMOHEH CbA U OpraHnTe Ha
cbaebHata Bnact (BbpxoBeH kacaumoHeH cbfa, BbpxoBeH agMUHWUCTPATMBEH CbA,
npokypartypa, crieacteve n Bucw cbaebeH CbBeT), TAXHOTO CbLUECTBYBaHe, MACTOTO UM B
CbOTBETHaTa BNacT, opraHu3auusaTa, ycrnoBusTa, Ha4yMHa Ha hopmupaHe 1 MaHgarta um.
BbB hopmaTta Ha obpXKaBHO ynpaBneHue ce BKIYBAT U Bb3noxeHuTe oT KoHCTuTyumsaTa
Ha Te3an WHCTUTYLUUW OENHOCTU M NPaBOMOLUMS, [OKOMKOTO C W3MEHEHWEeTO UM ce
HapywaBa 6anaHCbT Mexay TsX Npu cbbnogaBaHe Ha OCHOBHWUTE MPUHLUMNK, BbPXY
KOUTO € u3rpageHa AbpXaBaTa - HapoAeH CyBepeHWUTET, BbPXOBEHCTBOTO Ha OCHOBHWSA
3aKOH, MOMMTUYECKM NNypanusbM, pasgeneHveTo Ha BnacTuTe, MpaBoBaTa AbpXasa U
He3aBMCMMOCTTa Ha cbebHaTa BnacrT.

b. MNpesngeHTCcka Aemokpaums — nNpuW  NpesvaeHTckaTa  Aemokpaums
npes3naeHTbT € edHOBPEMEHHO AbpPXaBeH rnaea U TUTYNAP Ha M3NbiHWTENnHaTa BnacT.
Tolt ce n3bupa oT Hapoda, KOeTo ro neruTuMupa u ro NpupasHsBa ¢ napnameHTta. EgHa
OT Hal-xapakTepHWTe OCOOEHOCTM Ha npe3uaeHTckaTa AeMOKpauusi € CTPUKTHOTO
pasgerneHve Ha 3akoHoAdaTenHa W u3nbrHuTenHa Bnact. [lpesugeHTa He e OTroBOpeH
npeg napnameHta. ToW cam CbCTaBs MpaBUTENICTBO KAaTO HasHayaBa ObpXaBHU
ceKkpeTapu, KaTo CBOM CbBETHULIM, KOMTO CaMO TOW Maxe Aa ocBoboxaasa OT AMbXHOCT.
Te ca oTroBopHM camMo nped npesvaeHtTa. B npasBomowwmsaTa Ha napnameHTa nuncea
rnacyBaHe Ha BOT Ha HeoBepWe KbM Npe3ngeHTa unm CbBeTHUUMTE My. TUNUYeH npumep
3a npesugeHTcKka aeMmokpaumsa ca CbeanHeHuTe WwaTu Ha Amepuka, bpasunus u np.

Cropen AbpXXaBHUAT rMaBa U HayYMHa, No KOMUTO e 3aen nocta cu agbpxxasute busaT
OBa BuAa — MoHapxus u penybnuka. Hayanoto Ha Tasu knacudukauusi e nocTaBeHo OoT
Hukono Makunasenu.

1. MoHapxusita, KakToO Be4e crnomMeHax no-rope e hopma Ha Abpxasarta, npu
KOATO BriacTTa MpuHaanexu Ha egHo nuue. To A nonyvaBa No MbTS HA HacneasBaHETo
unu Ypes nsbop OT cneumanHa konerns. [JbpXaBHUAT rnaBa B MOHapxuaTa € TUTYnoBaHo
BUCLUE AMBXHOCTHO Nuue, MNpuHagnexalwo KbM onpegerneHa auHactua. MoHapxbT
ynpaensBa OO >XWMBOT, KaTo XxunotesaTa C MNPeACpPOYHOTO OTTernsHe OT npectona
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(abpmkaums) ce ocbluecTBsiBA MHOro psako. HaykaTa, obaye, no3HaBa HSKOMKO Tuna
MOHapXus:

1) ABCONIOTHa MOHapXMs — € TWUM MOHapxus, NpuM KOATO LuUAnaTa BnacT
(3akoHogaTenHa, M3NbNHUTENHa U cbaebHa) e cbCcpedoTodeHa B pbLeTe Ha MoHapxa.
BnactTta ce ocbliecTBaABa OT HErO MM B HEroBO UMe. MOHapXbT He e OTroBOPeH npej
HuKoro, oceeH 6or. MoHapxbT € CyBepeHbT, a Hapoda ca Herosu 6e3npaBHU MoAaHULM.
@OpeHcknat kpan Jlym XIV  paBa  Hal-kKpaTKOTO M CbLUEBPEMEHHO  HAW-TOYHOTO
onpegerneHune 3a abcontoTHaTa MOHapPXMs, KakBaTo TOW CaMUST € ynpasnsBarn, ¢ gymute
cu JbpxaBaTta — ToBa CbM A3”. B abcontoTHaTa MOHapXMSA KOHCTUTYLIMS B CbBPEMEHHUS
CMUCBIT HAMA, 3aKOHWTe MoraTt Aa 6baaT NMPOMEHEeHU MO BCAKO BPeEMe B 3aBUCUMOCT OT
BONsATa Ha MoHapxa. B Hawwu gHu, obave, Ta3n opma Ha AbpxaBaTa He CblLLECTBYBA,
ocBeH Moxe 6u B Apabckus cBAT (onpedensiHeTo Ha HSAKOM AbpXaBu OT TO3W PErvoH 3a
abcontoTHU MoHapxuu Tpsbea Aa cTaBa C AOCTa rofiemMy YroBOpKW, TbiA KaTo Te 3ano4vsar
na npupobuBaT OBGNUK Ha KOHCTUTYUMOHHU MoHapxuu. Mpumep e Caygutcka Apabus).
WcTtopusaTa, obaye, no3HaBa Takua npumepu, kato dPpaHuma npu ynpasneHmeTo Ha Jlyun
XIV. B 6bnrapckata uctopus HaAMa npumep 3a abCconTHa MOHApPXMs OCBEH, aKo He
npuemem, ¢ OocTa YyroBopku, ye bvnrapusi e 6una TakaBa no Bpeme Ha [TbpBaTta u
BTopaTa 6bnrapcku abpxasu.

2) KoHCTUTyuMOHHa MOHapxus — 3a pasnuka oT abcomnoTHaTta MOHapxus npu
KOHCTUTYLMOHHATa MOHapXus € orpaHuyeH. Tyk TOM He npuTexasa GesrpaHuvHa BracT
Hag cBouTe NoAdaHuuM, Tbi KaTo TYK MMa BeYe KOHCTUTYUMS, B KOSATO ca hopmynupaHm
HeroBuTe npasomowusa. [Mpu To3M TUN MOHapxua BRageTensaT e nNpuHydeH Aa cu
CbTPYOHMYM C OPYrM BrACTHUYECKU OpraHW B OCBLUECTBSIBAHETO Ha YNpaBlEHWUETO.
Mpumep 3a KOHCTUTYLMOHHA MOHapxusi Moxe Aa ObAe OTKPUT B Gbnrapckata ncropus-
cbrrnacHo 4Yn. 4 oT TbpHOBCKaTa KOHCTUTYUMA ,Bbnrapus e MoHapxus, HacneacteseHa u
KOHCTUTYLIMOHHA C NapnaMeHTapHo ynpasneHue. ”

3) MapnameHTapHa MoHapxus — e copMa Ha AbpXKaBHO ynpasneHue, npu
KOATO MOHapXbT € caMo efHa 6e3BnacTHa durypa ¢ npeactasuTenHu yHKuuK, AokaTo
CbLUMHCKOTO YMpaBrieHMe Ce OCbLLECTBSABA OT KOHCTUTYLMOHHM OpraHu — HapoAHO
npeacTaBuTencTBo (NapnamMeHT) W npasuTencTeoTo. [lpumepwn 3a napnameHTapHa
MOHapxus AHeC He NunceaT, KaTo TakMBa Ca HAKOMKO 3anafHOEBPOMEWCKU CTpaHu —
Oanus, XonaHgusi, ObeguHeHOTO KpancTeo BenukobputaHus n CesepHa Wpnanans v gp.

2. Penybnvkara, kakto Beye cnomeHax e opma Ha AbpXaBHO ynpasrneHue,
npu KOATO AbpXaBHUA rnasa € usbopeH. Toi He ynpaBnsBa e4HOMUYHO, a BnactTa e
nogerneHa Mexay HAKOINKO MHCTUTYLMWU, YUUTO OpraHu Cbluo ca u3bopHn. CyBepeHbT TyK
He e MOHapxa — ObpXaBeH rmaBa, a Hapoda, KoMTO 4pe3 m3bopa cu npedoctaBsd Ha
CBOMTE U3BPaHHMLUM OnpedeneHn BNacTHUYECKW MpPaBOMOLLUMSA 3a onpeferneH MaHAaar.
OnpegenexneTo 3a Penybnvka oo ronsiMa CTeneH ce Npunokpuea ¢ ToBa 3a [leMokpauus.
Penybnvknte nogobHo Ha AeMoKpauunTe CbLUOo Ce pasgenaT Ha NoABUAoBe:

1) MapnameHTapHa penybnvka —  oOnNpedeneHNeTo CbOTBETCTBA  Ha
onpegeneHveto 3a [lapnameHtapHa  agemokpauusi. [pumepu  He  nuvncear.
MapnameHTtapHu penybnuku ca Mopums, Fepmanusa, Copbus, Typuma m ap. CbrnacHo
pasnopenb6ata Ha un. 1. (1) ,bwnrapua e penybnuka c napnameHTapHoO ynpasreHue”
HallaTa CTpaHa CbLUO BMM3a B rofsiMOTO CEMEWCTBO Ha NapramMeHTapHuTe penyonuku.

2) Mpe3sngeHTcka penybnvka — Tbil KaTO onpedeneHusTa 3a npesngeHTcka
JeMoKpaums 1 npesvaeHTcka penybnuka ce npunoKpueat Lie npeanoxa camo HSKOJKO
npumepa. MNpesungeHTtckn penybnuku ca CALL, Mekcnko, Ap>XeHTuHa u ap.

3) MonynpesnaeHTcka penybnvka — ToBa e popma Ha AbpXKaBHO yrnpasreHue,
KOATO cbyeTaBa B cebe cu enemMeHTU Ha napnameHTapHata M Ha npesuaeHTckata
penybnuka. lMopobHo Ha npe3vpeHTckaTa penybnuka napnameHTa HAMa npaBo Aa
rmacysa BOT Ha HeJOBepWe Ha MNpaBUTENCTBOTO, Npe3ungeHTa, obaye, uma npaso Aa
pasnycka naprnamMeHTa W Makap [da He e [faBa Ha MpaBWUTENICTBOTO PbKOBOAM
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n3nbnHMTENHaTa BracT. MonynpesnaeHTckn penyonukm ca Asctpusi, ®paHums, bypkuHa
daco v ap.

Bbnpeku, ye Bbnrapusa e napnaMmeHTapHa penybnuka B gefcTBalLaTa KOHCTUTYLMS
mMoraT Aa ObaaT OTKPUTM M €eNeMeHTM Ha nonynpesngeHTcka Wnu npesugeHTcka
peny6nuvka — un. 92. (2).

1. Cnopepn hopmuTe Ha YyCTPOMUCTBO AbpXaBUTE Ce pasfensT Ha 4 Tuna:

1. YHuTapHa unv eguHHa gbpxaBa — e popma Ha AbPXKaBHO YCTPOWCTBO, NpU
KOATO BCUYKM [AbPXKaBHWU [EWHOCTU Ce PbKOBOAAT OT efHa UueHTpanHa Brnact. B
YHUTapHUTE AbpXaBu AeNCTBaT eAMHHA 3a usnarta cTpaHa KOHCTUMTYUMS, NpaBHa cuctema
U cuctema OT AbpxaBHW opraHun. Toea, obade, He W3KMOYBA OCHLUECTBABAHETO Ha
BnactTa u no mecta. B To3n cmuckn e u pasnopegbata Ha un. 2 (1) ,Penybnuka
Bbnrapus e eauHHa pgbpxaBa B MeECTHO camoynpaBrneHue. B Hesa aBTOHOMHM
TepuTopuanHu obpasyBaHus. ” [lo OTHOWeEHWE MEeCTHOTO CaMoynpaBlieHne B
KoHCTUTYyuMsTa € OoTAEeneHo cneuuvanHo MsCTO, KaTo 3a Hero e npeasuaeHa rm. VI
Cnopeg un. 142 obnactta e agMWHUCTPATUMBHO-TEPUTOPMArNHa eaumHuua, B KOSITO ce
,LOCbLLECTBSABA AbPXaBHOTO ynpaeneHue no Mecta. CamoTO AeneHe Ha cTpaHaTa Ha
aaMWHUCTPATUBHO-TEPUTOPUANHN eanHNLM € 3anucaHo owe B 4n. 135. MpuHumnbT, ve
Bbnrapusa e egHo Hedenumo UANO ce NOTBbPXAaBa M OT TekcTa Ha un. 2 (2)
»leputopuanHarta usnoct Ha Penybnuvka Bwnrapusa e HenpukocHoBeHa. ” Tasu copma Ha
ObpXXaBHO YCTPOWCTBO HE € OrpaHmnyeHa 1 ce cpella YecTo Cpes €BPONencKUTE AbpxaBu.
YHuTapHu, oceeH bbnrapus, ca Mspums, AnoHusa v gp.

2. defepanHa unu CbiosHa Abpxasa — opma Ha AbpxaBaTa, Npu KOSTO
HSIKONKO OTHOCWUTESNHO CaMOyrnpaBnsiBally ce AbpxaBHU 0bpa3yBaHus ca obefuHEeHU OT
efHa ueHTpanHa Bnact. [MonycamocTosaTenHocTTa, aBTOHOMHOCTTa Ha depepatuTte e
KOHCTUTYUMOHHO onpeaeneHa. XapakTepHo 3a Te3n [AbpXasBu €, 4Ye B TexHute
KOHCTUTYyuMn ce obpblya cneumanHo BHUMMAHME Ha NPaBOMOLUMUSTA, KOUTO wMaT
LeHTpanHaTa BnacT (Mo OTHOLIeHWe Ha BCUYKM deaepaTh) n NPaBoOMOLLMSATA, KOUTO nMaT
oTaenHuTe depepaTtv (No OTHOLIEHMEe cBosATa ,aBTOHOMHA nonuTukarta). O6ukHOBEHO
denepaTte MMaT CBOM ,KOHCTUTYLMM®, KOUTO Ca 4acT caMO OT THAXHOTO ,BbTPELUHO”
npaso. [bpxaBHNTe obpasyBaHWa Bnu3aliM B CbCTaBa Ha gageHa dedepauns HAMaT
npaBo edHOCTPaHHO Aa ce oTAenaT oT depepaumata. Tasu dopma Ha AbpxasaTta e
MHOro nonynsipHa gHec, 0cobeHo B 0BLIMPHUTE MO Teputopusa Abpxasu oT ,HoBusa cBaT”.
Takuea ca CALL, Mekcuko, ApxxeHTuHa, Pycusi n gp.

3. KoHdepepauma — e cCbio3 OT CyBEepeHHU AbpXasu, KOUTO, Makap pAa
cb3fgaBaT HOBa [AbpXaBa, 3anassaTr Mo-rofiiMa CaMOCTOATENHOCT, OTKOMKOTO Npu
denepaunaTa. O6ekT Ha O6OLO pellaBaHe ca OrpaHWYeH Kpbr BBLMAPOCKM CBBLP3AHU C
oTbpaHaTa, BbHLIHATa MNOMUTMKA, BbHLIHATa TbpProsusa W oblaTta napuyHa eauHuua.
Bcuykn octaHanu BbNpPOCH, KOUTO B YHUTApHWUTE ObpXaBu Ce peluaBaT Ha LeHTpanHo
HuBO. TyK ce pa3rnexgaT OT OpraHuTe Ha OTAenHUTe ,Cbio3HNYKKN”. ChbLuecTBeHa pasnuka
mMexay denepaumsita U KoHdenepauusita e, ye degepatute B koHdeaepaunaTa nmat
npaeo Ha ceuecus. [Npumepn 3a koHeaepaumsa AHEC HAMa, HO B UCTOpUATa ce cpeluaT
HsKOnKo, kaTo ObeauHeHa apabcka penyonuka (Ervnet n Cupus 1958-1961r.), Copbus n
YepHa ropa (2003-2006r.), N'epmaHckusa cbto3 (1815-1866r.)

4. CynpaHaumoHanHo obeauHeHWe OT AbpxaBu — e opma Ha Obp)KaBHO
obeanHeHVe, KOeTo cMecuua Mexay KoHdedepauus WM MexayHapoaHa opraHusauus.
TakmBa ca AQPUKAHCKMAT Cblo3, A3MaTCKMAT Cbio3, EBpONEnckusaT cbio3 u  ap.
EBponenckuat cblo3 ce pasnuyaBa OT oOcCTaHanute no dakra, 4e e usrpagun
camocTosiTenHa npaBHa cuUCTeMa, KOATO AOpWM € C NPeauMcTBO Mped NpaBoTo Ha
ObpXXaBUTe-UNEHKM B Criy4al Ha Konv3nsa Ha NpaBHUTE ypeaodu.

JNIETEPATYPA
[1] KoHcTuTyumoHHo npaso — banamesos, CrT.
[2] KoHcTuTyumoHHo npaeo — [pymeBsa, Em.
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[3] JlekumHeH kypc no KOHCTUTYLMOHHO npaeo — eHes, I1.

[4] PELWEHWME Ne 3 ot 10 anpun 2003 r. no KOHCTUTYUMoHHO aeno Ne 22 ot 2002 r.
, Cbausa pgoknagyvk Bacun MNoues (O6H. , B, 6p. 36 ot 18.04.2003 r.)

[5] http://bg. wikisource. org/wiki/KoHcTuTyums_Ha_HapogHa_penybnuka_Bbnrapusa_(1971)
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MpobauusaTa - uctopus 1 3akoHoAaTenHa ypenoa.
CbAabpxaHue Ha Haka3aHueTo ,,npobauma“ no HakasarenHusa koaekc
BugoBe npo6aunoHHN MepKu-un. 42a
oT HakasatenHusa kogekc

Hecucnaea VlopanOBa BeHkoBa

The subject of the current presentation treats the historical background and development of the
legislative order for probation,which is on the trird place in terms of importance in the penal system according
to the Bulgarian legislation.

Life imprisonment and imprisonment are on the first and second place respectively.

Another thing which is going to be examined is the content of this type of punishment and more
precisely the measures of the prosecution,whose legal order is contained in the Penal Code and the Law for
penalty execution and detention.

Key words:probation,penal system,Bulgarian legislation,punishment,measure of the
prosecution,Penal Code,Law for penalty execution and detention.

VcTopusita n pa3BuTMETO Ha npaBHaTa ypeaba Ha npobaumaTa, 3anoysa npegu
noeseye OT CTO roavHM BbB BenmkobputaHus ypes AHrmuinckata ubpkBa Kato uges 3a
Bb3AeNCTBME U NognomMaraHe Ha T.Hap. ,u3rybeHun gywn”. ToBa ca nuua C OTKMOHABALLO
ce noeefeHve, KOUTO ce noanaraT Ha u3nuUTaHue Aa He U3BbPLUBAT HOBO NPECTBMIEHNE U
ce nognomarar B TOBa ,M3nuTaHue” oT npeacTaBUTeNMTe Ha LibpkBaTa U obLwHocTTa.

Y Hac BbMNPOCbT OTHOCHO npobauusita ce nocTaBs cnej nNpUeMaHeTo Ha
KoHcTtuTyumusaTta ot 1991 rog., koato Bogun cneq cebe cn HeobxogmmMocTTa OT Cb3faBaHe
Ha HOBO 3aKOHOAATEeSICTBO, KOETO Aa oTpassiBa AeWCTBUTENHATa HakasaTenHa nonutuka
Ha cTpaHaTta Hu. lMpaBAT ce peauua onNvTU 3a BbBEXAaHe Ha TakoBa 3akOHOAATENCTBO,
npoyyBaHust 3a aganTupaHe KbM ObrrapckuTe ycnoBus Ha uaedta 3a npobaunmoHHUTE
MepkM B MecTaTa 3a nuwaBaHe OT cBoboda M UM3BLH TSX, HO MbpBaTa CblUecTBeHa
npomsHa e npe3 2002r. ¢ npuemaHeTo Ha un. 42a. ot HK, konto paea neranHa
neduHnuma Ha HakasaHueTo ,npobaunsa”’, KoeTo npeacTaBnsBa: ,,....CbBKYMHOCT OT
orpaHuYMTENHM MEpKM 3a KOHTPOS U Bb3aencTeue 6e3 nuwasaHe oT cBo6oaa, KOUTO ce
HanaraTt 3aegHo Uy NooTAeNHO”.

Taka B cucTemata OT Haka3aHMsl CblNacHO OBbNrapckoTo 3aKkoHO4ATENCTBO
npobauusita 3aema TPETO MSICTO MO TEXECT crefd AOXUBOTHMS 3aTBOP U NULLIABAHETO OT
ceoboga (4n.37 HK). Kato B cbabpxaHWETO i 3aKoHOAATENAT € BKIIOYUI pasnmyeH obem
OT OrpaHMyeHust B NPaBHOTO MOSIOXEHWE Ha OCbAEHUs, Ype3 KOMTO Aa ce MOCTUrHe
pecounanusmpalims egeKkT Ha HakasaHMeTo M TO NO eauH MO-XyMaHeH HauuH - 6e3
m3onauus ot ooLEecTBOTO.

HakasaHveTo npobaums ce Hanara B CrieAHUTE YeTUPU XUNOTE3N:

4 Ha nuua, U3BbLPLIMAM NPECTbNNeHNe, 3a KOeTo € NpeaBUAEHO HakaslaHue
Lnpobaumnsa’”.

v Ha nuua, U3BBLPLUMMN MPECTBNSIEHNE, 33 KOETO € MPeABUAEHO HakasaHue
nuwasaHe oT cBoboaa, KoeTo cnopes npasunata Ha yun.55 HK e sameHeHo ¢ npobauus;

4 Ha YCMOBHO OCbAEHM;

4 Ha YCMOBHO NpeAcpoYHO 0cBOGOAEHM OT MecTaTa 3a nunwaBaHe oT cBo60oaa;

HakasaHwueTo ,npobaumns” Bkroysa Tpu Buaa npobaumoHHN MepKM:

® MepKM 3a KOHTpon (Hag3op) — 3aAbilKUTENHA perncTpaumsi no HacTosil ajpec,
3a0bIMKATENHN MEPUOAUYHU  cpelwy € npobauuMoHEeH CRnyxuTen, OrpaHuyeHus B
CcBOGOAHOTO NPUIBUXKBAHE;

eMepkM 3a Bb3AEWCTBME - BKMIOYBAHE B KypcoBe 3a npodecumoHanHa
KBanudukaums n nporpamu 3a Bb3AENCTBUE;

®B1L3CTAHOBUTENHMU - 6€3Bb3Me3eH Tpya B Non3a Ha obLecTBOTO M nonpaBUTeNeH
TPYA.
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MpeomeT Ha nocnedBaHOTO M3MOXeEHME LWe O6baaT MepkuTe 3a HaAsop, YMSATO
npaBHa ypeaba ce cbabpxa B HakasatenHus kogekc M 3akoHa 3a M3NbIIHEHME Ha
HakasaHusiTa U 3agbpXaHe Nnof cTpaxa.

MbpBaTa OT TAX € 3a4b/HKUTENHA perncTpaumsa nNo HacTosLW, agpec. 3akoHogaTensT
e onpegenun Tasn Mspka KaTo 3agbMKuWTenHa — Hamara ce Ha BCAKO OCbAEHO Ha
npobauus nuue. M3BbpwBa ce 4pe3 nonaraHe Ha noanuc B CbOTBETCTBUE C
onpegeneHara oT cbAa MNEpPUOAMYHOCT Mped NPoOAaUMOHHUST CRYXUTEN wnu npeg
ONpeAeneHoTo OT HEero ANMbXHOCTHO NULE - pakoHEH NONNLENCKN MHCNEKTOP UMK KMET Ha
HaceneHo MSCTO, Korato OocobGeHOCTUTe Ha cnydvas Hanarat ToBa. OBGWKHOBEHO Te3u
PYHKUMN Ce M3NBbMAHABAT NMYHO OT NpobauMoHHUSA CryXuTen, Tbi KaTo npeacTaBnsBaT
Bb3MOXHOCT 32 HEMNpeKkbCHAT KOHTaKT C OCbAeHUst 1 NpuaobueaHe Ha MHgopmauus 3a
BCUYKM HeroBu npobnemu. Mo TO3M HauMH ce peanu3vpa maesTa Ha 3akoHogaTens 3a
HenpeKkbCHaT HaA30p Ha NULLETO 1 NO3HABaHe Ha MECTOXMTENCTBOTO M cpeaarta my.

KoraTto Ha ocbAeHus e nocTaHoBeHa M NpobaLuoHHa Msipka nonpaBuUTENEH Tpya,
3agblKMTENHaTa perncTpauus Moxe Aa ce M3BbpLluBa no mecrtopaborta. OcBeH ToBa Nno
BpeMe Ha CTauMOHapHO UNU AOMALIHO feyeHue, YAOCTOBEPEHO C MOoAMWUC OT NUYHUSA
rniekap ce cyuTa, Ye OCbAEHOTO NuUe e cnaswno npobaunoHHaTa MsipKa 3aabiHKUTENHA
pervcTpauus.

Tasn npobaumoHHa Msipka ce M3MbMHABA MO MfaH, M3roTBEH OT NpobaunoHHUA
CMYXUTEN CbC CbOTBETHUSI HAYarHUK Ha PaoHHOTO ynpaeneHne Ha MUHUCTEPCTBOTO Ha
BbTpewHuTe pabotn. CvrnacHo 3NH3C npobaunoHHUAT cnyxuTten HesabaBHo TpsbBa Aa
yBEOOMU KMeTa Ha HaceneHoToO MSCTO W CbOTBETHMS HayalHWK Ha pPanoHHOTO
NONUUENCKO ynpaBrieHne Mo MEeCTOM3MbIIHEHME Ha Haka3aHueTo ,npobaums’, cnep
nonyyaBaHe Ha CcbAebHMA aKT 3a HEroBOTO HanaraHe M 3arnoyBaHe Ha U3MbIIHEHUETO.
MpeaTa Ha 3aKkoHa e, Ye UMEHHO MECTHWUTE OpraHu Ha BriacT ca OCHOBHUTE MapTHLOPU Ha
npobauunoHHaTa cnyxba.

MpoaobmKkMTENHOCTTA Ha pasrnexaaHaTta npobaunoHHa Msipka Moxe aa 6bae ot 6
Meceua 00 3 roAMHK, KaTo YecToTaTa Ha siBABaHe 3a perucrtpauus ce cbabpxa B HK n B
3NH3C (un. 226). S3NH3C npegBuxaa HAKOMKO XWNOTE3W, B KOMTO MNpPOBaLMOHHMSAT
cnyxuten Moxe ga ocBoboau ocbAeHUs OT monaraHe Ha nognuc 3a cpok go 10 aHn
Hanpuwmep:

- M0 NPUYMHK OT NIMYEH UNu cnyxebeH xapakTep;

- 3@ HacTaHsIBaHe Ha NeyeHue;

-3a iBsIBaHe Ha M3NUT B YYWUNULLA WU BbB BPb3Ka CbC CbAeOHM Npon3BOACTBA.

Korato obaye ce Hanara OTCbCTBMETO Aa Npoabiku noseve oT 10 geHoHoWwMs,
NPOBALUMOHHNAT CNYXUTEN CbrnacyBa pas3pelleHNeTo CU CbC CbOTBETHUS palioOHEeH
NpoKypop.

Btopata 3agbmkutenHa npobauuoHHa MspKka € 3aAbIDKUTENHU NepUoanyHM
cpewm ¢ npobaumnoHeH cnyxuTten. HeltHaTta npoabmMKMTENHOCT OTHOBO € OT 6 Meceua [0
3 roguHn, kato 4ecTtoTata Ha cpewuTe He e pernameHTupaHa B HK n 3MH3C, a ce
onpeens Bb3 OCHOBa Ha MOA3aKOHOBW HOPMAaTUBHW aKTOBE MMM NO-CKOPO C KOHKPETHUTE
YyCnoBus 1 NPOBALMOHHN CRYXUTENK

CpeluTte Ha ocbaeHUst C NPOBaALMOHHMS CRYXXUTEN Ce NpPoBeXaaT no rpaduk u ca
nnaHMpaHu, W3BbHPEOHM UMM MO UCKaHe Ha ocbAeHus. Korato e no uckaHe Ha
nocrneaHus, cpellara ce npoeexaa Ao 7 AHW OT NOUCKBAHETO 1.

M3BbHpeoHN cpelwm ce npoBexaaT Mo ped, onpedeneH oT npobauuoHHWA
CNyXWTen 3a OCblLlecTBABAHE Ha KOHTPON MO CchnasBaHe W3Mb/IHEHMETO Ha
npobaunoHHNTe Mepku. Korato ce Hanara nposexgaHeTo um cneq 22 yaca o 06 vaca
CYTPWHTa, Ce yBeAoMsiIBa PanloHHUAT Npokypop. Mo npuHUMn cpewuTe ce npoBexaaT B
npobaunoHHaTta cnyxba, HoO No U3KMYeHne MoraT Aa ce NpoBeaaTt Ha Apyro noaxoasaLwo
MSCTO, onpeaeneHo oT NPobaLMOHHUSA CRYXUTEN, ako BaXKHW NPUYNHM Hanarat ToBa

PasrnexxgaHata npo6aumoHHa Msipka € eHOBPEMEHHO 3a Ha30p U Bb3AencTBue,
KaTo Hal-BakHaTa N YacT € Cb3[aBaHETO Ha KOHTAKT Mexay NpobaunoHHMSA CriyxuTen mn
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ocbaeHusl. KOHTaKTBbT € npeanocTtaBka 3a NOCTENEHHOTO U3rpaxaaHe Ha LOBepue mexay
TAX, KOETO OT CBOSI CTpaHa MpeAcTaBnsiBa CPeACTBO 3a NpoOauvoHHUS chyxuTen aa
NoBMnMsie OTHOCHO NMPOMSIHATa Ha HarnacuTe U HadMHa Ha XUBOT Ha MpaBOHapyLUUTENS.
To3n p[ByCTpaHeH Mpouec u3passBa He CaMO MW3NbJSIHEHWMETO HA NpeaBuaeHUTE B
npucbaata Mepku, HO U NPeaoCTaBsi Bb3MOXHOCT NMPaBOHAPYLUNTENAT Aa HaMepu cBosTa
,LOMOpHa TouYka”, KaTo ce AoBepu Ha NPobaLMOHHUS CRYXUTEN M A Yepnu yBEPeHOCT OT
KOHTaKTUTE CU C HEero 3a Bb3MOXHOCTTa OT nonpaesHe. OT cBOSA cTpaHa NpobaunoHHUAT
cnyxuten TpabBa ga mma Heobxogumarta npodecuroHanHa MoAroToBKa W Mcuxmyecka
CcnocobHOCT 3a paboTa ¢ NpaBoOHapyLUIUTENNTE.

TpeTtaTta npobauuoHHa MsApKa e OorpaHuveHust B CBOOOAHOTO MpeaBukBaHe U ce
n3passiBa B HanaraHe Ha efHa Unu HAKONKO 3abpaHu OT cnegHuTe:

> [MocelwaBsaHe Ha TOYHO oOnpeAeneHu B npucbgata MecTa, pPavioHn W
3aBefeHNA-TOBA OrpaHUYEeHWe Cce W3NbIHSABA MO MnaH, U3roTBeH OT npobaUMOHHMSA
CMYXUTEN W CbrlacyBaH CbC CbOTBETHWUS HayalHUK Ha palioHHO YnpaBneHve Ha
MuHUCTEPCTBOTO Ha BbTpelwHUTe pabotu. Tasn 3abpaHa uma 3a Uef, OCbAeHUs Ha
npobauus ga 6bae oTaeneH ot cpepaTta, kosTo 6u buna npegnoctaBka 3a M3BbPLUBAHE
Ha HOBO npecTbhneHne. HeobxoaMmo e B npucbaata TOYHO Aa ObaaT MNoOCoYeHU
KOHKPETHWUTE MecTa, paioHu U 3aBefeHus], 3a Aa UMa CMUCHJ1 CbOTBETHOTO OrpaHuyeHne
n ga 6bge u3nbnHMMo. 3abpaHaTa TpsbBa ga Obae 06siBeHa Ha cobCcTBEeHWUMTE UNnn
ONTBXXHOCTHM NML@, KOMTO OTroBapsiT 3a AoCTbMa A0 onpedeneHuTe OT cbaa MecTa,
panoHu 1 3aBefeHus.

> BTopaTa 3abpaHa e ga He ce Hanycka HaceneHoTo MSCTO 3a noseye OT 24
Yyaca 6e3 paspelleHne Ha NPoBaALMOHHUSA CYXMTEN UM NPoKypopa M HanoMHs B MHOrO
ronsima cteneH OTMEHEHOTO BeYe HakasaHue ,3adb/KUTENHO 3acenBaHe”.

> TpeTaTa 3abpaHa e Aa He ce Hanycka XUnuLeTo, KOeTo obuTaBa oCbAeHNUs
3a onpegeneH nepuoa oT AeHOHOLMETO, 0GUKHOBEHO Ce OTHacs 3a BPeMeTOo oT 22 yaca
0o 06 yaca cyTpuHTa C uen n3bsareaHe Ha )akTopu, KOMTO Grxa NPOBOKMPaNU NPECTbNHO
nosegeHne. KOHTpoNbT 3a M3NbMHEHME Ha MspKaTa ce OCbllecTBsABa OT NPobaLnoOHHUA
CMYXXUTEN U onpegeneHo oT Hero ANbXHOCTHO nuue.

C'bLLI,eCTByBa BBb3MOXHOCT 3aabJpKuTenHata peruncrpauma no Hactodw agpec um
orpaHunyeHunaTa 3a cBoboaHo npegBmxeBaHe Oa Ce Wu3NbHABAT 4pe3 cucrtema 3a
€J1eKTPOHHO HabnogeHve BbpXy noBeAeHNETO Ha OCbAeHNA, KOeTOo Ce ypexaa C Hape,u,6a
Ha MMHUCTBbPa Ha NpaBOCbANETO.

Nurepartypa:
. MeTa Wonosa, MpobauunaTa, 2006r.
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OpyrapcTtBo.
Cy6eKTUBHO cbeguHsiBaHe Ha UCKOBe

Enena BaneHTtnHoBa AHeBa

To achieve procedural economy and to avoid conflict between the judgments, the law allows joining
the claims of several defendants, for a total consideration and decision in the same proceedings where they
have as object relationships which are identical, although only by subject or source. Then we talk about
subjective joining of claims, or camaraderie.

Keywords: camaraderie, subjective joining of claims, comrades, multiplicity of parties

HopmaTtueHa ypenba: un. 215 - 217

1. MNoHATWe 3a Apyrapcreo:

OpyrapcTBoTO npeAcTaBnsiBa NpoLecyanHo Ccby4vactue, T. €. CyOGeKkTUBHO
CcbeVHsiBaHe B paMKuUTe Ha eqHO o6LLO NPOM3BOACTBO HA MHOXECTBO UCKOBE, NpeasiBEHU
OT MHOXECTBO WLULM, UMK CPeLLY MHOXECTBO OTBETHWLM UMK U ABETE — MHOXECTBEHOCT
Ha cybGekTUTe B NOHE efHa OT NpouecyanHiTe No3uumu B npoueca.

YUpe3 papyrapcTBOTO WckoBaTa 3awuTa ce npucnocobsiBa KbM MaTepuanHute
NPaBOOTHOLLEHNSI C MHOXECTBO HOCUTENM.

Bceku oT gpyrapuTe cToM CNpsiMo CbAa B OTAEMNHO NpoLEecyanHo npaBoOTHOLLEHWE
T. e BCeKku OT Apyrapute e cyBekT Ha OTAenHO NpaBOOTHOLUEHME C NpaBopasgaBalLus
opraH. 3atoBa ApyrapcTBOTO  MNpPeAcTaBnsBa MHOXECTBO  OT  npouecyanHu
NPaBOOTHOLLEHMS, KOUTO Ce pa3BMBAT Ype3 €4HO U CbLLO UCKOBO NPOU3BOACTBO.

2. Uenu:

e [la ce nocturHe 6e3npoTMBOPEYMBO pelleHWe Ha fenata Ha apyrapute B
paMKnTe Ha edHO MpouecyarnHo NPOM3BOACTBO M CbBKYMHOCTTA Ha JoKasaTericTBeHUTe
matepuanM Ha BCWYKM Apyrapu, MpuW cnasBaHe Ha MaTepuanHuTe ycrnosus 3a
[0MnyCTUMOCT;

e [la ce nocTurHe npouecyanHa WKOHOMWS - KoraTo Mexay pfenata uma
onpepeneHa CTerneH Ha CXOACTBO, Teé Ce CbeAMHsBaT C uen cbAebHOTO pelueHne, KoeTo
LLle ce NOCTaHOBM B Kpasi a Brie3e B CUMa MO OTHOLUEHWE Ha BCUYKM Opyrapu, a He BCEKU
e[VH OT TAX Ja BOAW OTAENHW Aena.

3. Ycnosus 3a gonyctumoct (4n. 215 TIK):

Mexay denata Ha gpyrapute Tpsibea ga uma onpefeneHa CTeneH Ha CXOACTBO
Unu cTeneH Ha ob6LLHOCT B NpegMeTa Ha AenoTo T. ., 3a 4a MMa CXO0ACTBO Mexay Aenarta
Ha gpyrapvTte Tpsibea Aa Mma CXOACTBO B npegmeTta. Mnv no-TovHo B NOHe eanH OT AsaTta
My OCHOBHW ernemeHTa, KOWTO npeacTaBnaBaT MaTepuarnHute U3MCKBaHUS 3a
OOnNyCTUMOCT Ha ApYrapcTBOTO:

e un. 215, 1. 1 MK — 06wy npaBa nnu 3agbimkeHWsa Ha ApyrapuTe, T. €. NpaBaTta u
3agb/keHnaTa da wmmaT obw, obekt. OcHoBaHMeTO 3a npugobwsaHe Ha npasa W
3abIIKEHNA MOXe fa e pa3nnyHo. Heobxoauma e obLHocT Ha obekTa. U He ce nancksa
OBLLHOCT Ha OCHOBAaHUETO.

eyn. 215, 1. 2 ITIK — npaBa 1 3agbiKeHUsi, KOUTO MOYMBAT Ha €OHO U CbLUO
OCHOBaHwue; obL0TO Mexay Aenata Ha Aapyrapute e obLwoTo ocHoBaHue (haktuyeckute
obcTosATeNncTBa), Ha KOMTO NOYMBaT pasnuyHM npaBa W 3aabibkeHus. EQHO m cblwo e
OCHOBaHMWETO Ha MpaBaTa Wnu 3adbIKEeHUsTa Ha gpyrapuTe, Korato Te nNpousTnyar oT
eanH n cbw, KOP. Korato TOM € CnoxeH, AocTaTbyHa € edHaKBOCTTa Ha HAKOW OT
HeroBuTe enemMeHTu.

3a ga e gonyctumo ApyrapctsoTo obaye ce NocTaBsAT M NPOLECyarnHn N3UCKBaHms
3a HerosaTa QONYyCTUMOCT.
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e JenaTta Ha apyrapuTte Tpsbsa Aa ca efHaKkBO NOABEAOMCTBEHM Ha CbAaa T. €. He
MOXe [a ce CbeluHU 3a O6LIO0 pasrnexaaHe WCK, KOMTO MOAMEXW Ha pasrnexagaHe ot
apBuTpak 1 UCK, KOWTO MOAMEXMN Ha pasrnexaaHe B UCKOBO MPOV3BOACTBO;

e efiHaKBa poAoBa NOACHAHOCT Ha UCKOBETE MEXy ApyrapuTe, KOSATO ce onpenens
C ornej LieHaTa Ha 1ucka no oTAernHo, a He OT TeXHus coop;

e ICKOBETE Ha Apyrapute fAa MoafnexaT Ha pasrnexaaHe no eauWH U Cbly
CbOMNPOU3BOACTBEH pef — He MoraT [ia ce pasrnexnar 3aefHo UCK, KOMTO ce pasrnexaa
no 0co6eHOTO NCKOBO MPOV3BOACTBO W UCK, KOWTO Ce pasrnexaa no obLms UCKOB pe[;

e fenata Mexay apyrapute TpsabBa Aa ce HamupaT B MouTW edHakea dasa Ha
npoueca T. e. He MOXe [a Cce CbeanHM 3a 0610 pasrnexaaHe 4eno OT MbpBa MHCTaHLMS
C TakoBa, KOeTO BeYe e [JOCTUrHarno Ao Bb33uBHATa.

MpeueHkaTta 3a AOMYCTUMOCT Ha APYrapCTBOTO Ce MpaBu Mo AaHHMTE OT McKoBaTa
mon6a. AKO NUMCBA HAKOe OT YCroBusATa 3a LOMYCTMMOCT Ha ApYrapCTBOTO CbAbT MMa
npaBo Aa pasfeny Aenata Ha apyrapuTe U Aa NOCTaHOBW Te Ja ce pasrfexaat B OTAeNHu
NpPou3BOACTBA, KOETO paspelueHne obadye e AOMNYCTMUMO € caMo Mpu OBUKHOBEHOTO
Apyrapcrso.

4. YypefssaHe Ha ApyrapcTBoTo.:

v [MbpBOHaYanHo - TO ce yypeasBa ole C nogasBaHe Ha uckosata mornba ot
HSKOSKO CBULLLM UMK CPELLY HAKONKO CbOTBETHULM, KOETO € npoLecyanHa Bb3MOXHOCT
Ha uweua. MpaBnnoTo € eqHOBPEMEHHO NpefeBsBaHe Ha UCKOBE OT UMW CPeLLy HAKOMKO
nuua. MNocTtura ce obLwo ceavpaHe Ha cbaa 1 obLo HaYano 3a genara Mexay Apyrapvre,
KaTo CbAbT MpeLeHsBa BCUYKM MaTepuanHonpasHy U NpoLecyanHonpasHy NPeAnocTaBku
OTHOCHO TOBa Aanu e AonyCcTUMo oOLLo pasrnexaaHe Ha Aenara;

v MocneaBallo — To ce gonycka B onpeaeneHn XunoTesu:

e Korato B TeyeHne Ha MpoM3BOACTBOTO CTpaHaTa noynHe n 6bae 3amecTeHa OT
CBOWUTE HacneaHvuy;

¢ B cnyyanTe Ha npouecyanHa cybecTuTyums;

o [py cbeanHsABaHe Ha UCKOBE Mexay e4HU W CbluM fnua Mo NOYMH Ha cbaa T. €.
npu cnyxebHOTO cbeanHsaBaHe Ha nckose no yn. 213 MK;

e B cnyyaute Ha n3MeHeHvne Ha ncka ypes nNpuBnuyaHe Ha HOB OTBETHUWK, Hapepq C
nbpBOHavanHua (4n. 228 an. 3 IMK)

5. Bugose gpyrapcrtso:

v' Cnopep ToBa, Aanu UCKbT € NPeAsBEH OT UMM CPELLY HAKOMKO Apyrapu:

e AKTUBHO — MHOXECTBEHOCT Ha uUluuTe;

e [lacCMBHO — MHOXXECTBEHOCT Ha OTBETHULINTE;

4 Cnopep TOBa, Ha KOro NpUHaAnNexu nHuuMaTuBaTta 3a ApyrapcrBoTo:

e [1o MHMLMaTMBa Ha CTpaHa — OT uLleLa U OTBETHUKA;

o CnyxebHo — No nHMumMaTMBa Ha cbaa;

v/ Criopef cTeneHTa Ha CXOACTBO Mexay NpeaMeTuTe Ha 1cka (4enoTo):

* He06GX0aAMMO;

e 0OVKHOBEHO;

v Cnopepf ToBa, Janun CbeaAnHABaHETO Ha UCKOBETE 3aBUCU OT YCMOTPEHUETO
Ha uvuleua, UM NbK € YycnoBue 3a JOMyCTMMOCTTa Ha WCKa, 3alloTo npouecyanHaTa
NernTUMaLmsi Ha HsIKONMKOTO Apyrapu e CbBMecTHa:

o hakynTaTMBHO

o 3aabImMKUTENHO

[Mpn 3aABLNXKUTENHOTO APYrapcTBO € XapakTepHo, Ye npeasasBsBaHEeToO Ha ucka oT
WNN cpelly BCUMYKM [Opyrapu e YcrnoBue 3a HeroBaTa pgonyctumoct. [enata Ha
3a4bIKMTENHUTE Apyrapyu He ca MnpoluecyasnHo caMocTosTenHu. [pyrapute umart obLio
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npaBO Ha WCK CbC CbBMECTHa MpouecyanHa nerntumauusl. TexecT 3a uvuweua e aga
KOHCTUTYMpa BCUYKM CbULLUM UK CboTBEeTHMUU. CbabT CrnyxebHO KOHCTUTYyMpa
oCTaHanuTe Jpyrapu, ako uWeubT € MnponycHan TOBa, KOETO € OTKIOHEHUe OT
OMCMO3UTUBHOTO Havaro.

Camo Heob6XxoouMOTO ApYyrapcTBO Ce Aenv Ha 3agbimKUTeNHO u dakynTaTuBHO.
dakynTaTUBHO e [pyrapcTBO, KOETO € Hanuue Npu UCK NPeasBeH OT HSKOMKO nuua 3a
nocTaBsiHe Ha Opyro nuue nog 3anpeLlexHve.

XvnoTtesn Ha 3a4bIKUTENHOTO HEOBXOAMMO ApYrapcTBO:

1. uCK 3a yHuLLIOXaBaHe Ha GurameH Bpak

2. WCKOBE OT MUIN CpeLly CbMpy3n OTHOCHO Bewwm npugodbutn B CUO

3. wuckoBe 3a genba un. 75 3H

4. VCKbT Ha JeTeTo, 3a Aa YCTaHOBM M3BBLHOPayeH Npom3xod OTHOCHO Gawarta u
Mankarta

5. TMaeno. uck —un. 135 331

6. npwu npouecyanHa cyoctutyumst —un. 26 an. 1 an. 2 MK

7. non3eBaTensaT Ha HeABWKMM MMOT € 3adbibKeH fgpyrap npyv UCKoBe 3a
pasnpeaensiHe Ha cobCcTBeHOCT

XunoTtesun Ha hakynTaTMBHO HEOH6X0AUMO ApPYrapcTBO:

1. un. 236 'TIK — uck OT HAKOMKO Nnuua 3a NOCTaBsHe Ha APYro nog 3anpeLlexHue.

2. mMexay HacnegHuuu, KouTo npoabrkaBaT Opakopas3BodeH Npouec Ha CBOS
Hacnepgopaten un. 327 — 328 K.

3. OTMsIHa Ha OCMHOBSsIBaHe, 3anoyHano ot Hacneaoaatens yn. 331 an. 2 I'MK.

OB6UKHOBEHOTO ApyrapcTBo e camo akyntatiueHo. OBLHOCTTa Ha AgenaTta npu
06VKHOBEHOTO ApYrapcTBO He e TOMKoBa ronsMa, Ye Aa ce HanaraT efHakBu CbaebHu
pelueHus.

Heobxoaumo AapyrapcTtBo — Hanuue e, korato No CBOS npegMeT genarta Ha
JpyrapuTe ca TbXAEeCTBEHU, Taka Ye ce odepTaBaT KaTo OTAerNHW Aena camo B criecreme
Ha pasnukarta B CTpaHuTe:

e 3a Oa ObaaT TbXOecTBEHW MO MpeameT, AenaTa Ha apyrapute Tpsabea ga ce
OTHacCAT A0 €4HO M CbLLO NPaBOOTHOLIEHWE, B KOETO BCUYKM Apyrapy ca yd4acTHULW mnu
MMaT CnNpaAMO HEro eAHO M CblO NpaBHO MONoXeHne. EOHaKBOCT Ha CMNOPHOTO
NpaBOOTHOLLEHWE Harnara e4HaKBO pelUeHWe CnpsiMO BCUYKM Apyrapu. 3aToBa 3aKOHbLT
cyuTta, 4ye HeobXoaAMMOTO ApPYrapcTBO € Ha nuue, KoraTto € ornes ecTecTBOTO Ha CNOPHOTO
NpaBOOTHOLLEHME UMK MO pasnopexaaHe Ha 3aKkoHa PeLLIeHMEeTo Ha cbaa TpsabBa aAa 6bvae
€[HaKBO CMPSIMO BCUYKW Apyrapw.

[MpouecyanHOTO noNoXeHne Ha gpyrapute npyv HeobxoouMOTO ApyrapcTBO ce
rocnoAactea OT MpaBWUMOTO 3a HepasgernHocT M O6WHOCT Ha fdenata Ha oTaenHute
apyrapu.

e ToBa NpaBuno Hamnara CbrnacuMeTo Ha BCWUYKM Apyrapu, korato TpsibBa ga ce
cknoum cbaebHa cnorogba, Aa ce OTTernM UCKbT UMK Aa ce U3BBPLUKM OTKa3 oOT mcka. o
aHarnorvsl Ha kas3aHoTO, CbLUOTO TpsibBa Aa ce npMeme 3a M3MEHEHWNE Ha UCKa, 3a CnupaHe
Ha AenoTo No B3aMMHO Cbrracue, 3a oTkas OT obxansaHe unu 3a oTTernsiHe Ha XanbaTta.

e [lopagn THXOEeCTBOTO Ha CMOPHOTO MPaBOOTHOLLEHUE BCUMYKM hakTW ca CrpsiMo
Heobxogmmute apyrapy obwwn. ToBa vma npeasug v un. 216 an. 2, koraTto KasBsa, 4e
npouecyanHute 4enNCcTBUSA, U3BbPLUEHN OT HAKOM OT ApyrapuTe, UMaT 3HavyeHue 1 Crpsamo
HESIBUMWTE CEe UMW HEV3BBLPLUUNNTE TE3N OENCTBUS ApYrapu.

o [lonycTMMOCTTa Ha Ucka ce npeLeHsiBa obave cnpsiMo BCekU Apyrap nooTAENHO U
MoOXe Qfa poeefe (korato HeobxoAMMOTO ApyrapctBO He € 3adbiDKUTENHO) Ao
npekpaTaBaHe Ha AenoTo CNpsiMO Apyraps OTHOCHO, KOrOTO NPOLEChT € HedonyCTUM.
Korato obaye OpyrapcTBOTO € 3agbiKUTENHO, HeaonycTMMOCTTa Ha AernoTo CrpsMo
e[VHWA OT ApyrapvTe npasBu npoueca HegonyCTUM CNPAMO BCUYKN.
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O6GuKHOBEHO ApyrapcTBO — Ha Nuue e, Korato fenarta Ha fpyrapute He ca
WOEHTUYHU 1 MoraT fa 6bAaT pelleHu pasnuyHo, CbOoOpPas3HO PasnMYHOTO MaTepuarnHo
nonoxeHve Ha Aapyrapute. [lpu Hero Baxu npaBUMIOTO 3a CaMOCTOATENHOCT Ha
apyrapuTte,  KOeTo  BCbWHOCT  OTpassBa  CaMOCTOATENHOCTTa  Ha  TAXHOTO
MaTtepuanHonpaBHO NosoxeHne. Herosa emaHaums e 4n. 216 an. 1, cnopea KOWTO BCEKM
OT Apyrapute [elcTBa CaMOCTOSTENTHO W HEeroBuTe npouecyanHn [enucTBus wunu
6e3feicTBMA HUTO Ce NoM3BaT, HUTO BpeAsaT Ha ocTaHanuTe Apyrapu.

M3BoabT, KOMTO MOXEM [a HanpasBuM OT TOBa MpaBwUIo e, Ye BCEKU OT Apyrapute
BOAM CaM CBOS NpOLEC B pamMKMTe Ha O6LWOTO NpoM3BOACTBO. 3aKOHOBUTE U CbaebHuTe
CpOKOBE TekaT MOOTAENHO 3a BCEKM OT TAX. [ponyckaHeTo UM 3acsira camo To3u apyrap,
KOMTO ro e gonycHan. BcrneacTtBue Ha pasnuyHOTO MaTepuanHompaBHO MONIOXEHWEe Ha
apyrapute 1M pasfnMYyHOTO TAXHO MpouecyanHo noBedeHne  aKTUHECKUST U
[okasaTencTBeH matepuan no genata Ha oTAenHuTe apyrapu mMoxe a 6bae pasnuuyeH,
KOETO Lie HanoXu W pasnMYHOTO peluaBaHe Ha denata uM. [MoHexe OBMKHOBEHOTO
Apyrapcteo e camo hakyntaTuBHO, TO MoXe Aa 6bae npeycTaHOBEHO CNpSMO OTAEMHM
Apyrapv 4pes3 npekpaTsiBaHe Ha AenoTo 6uno nopagu HegonyCTUMOCT Ha ucka, 6uno
nopagu oTTernsiHe UM oTkas oT ucka, 6uno nopaau cbaebHa cnoronba, ckrYeHa Mexay
TO3M gpyrap 1 NpoTuBHaTa CTpaHa no AenoTo.

3aKkoHbT BbBEXOa M U3KMIOYEHWS OT ToBa OOLO NpaBurio, KOWTO oOTpassiBaT
o6LWOTO Mexay cbeAnHeHWTe gena. To MoXe Aa ce CbCToM NPeay BCUMYKO B HanNn4yHocTTa
Ha T. Hap. obwm daktn, 3a kouto roeopu un. 217 K. ToBa ca cakTuTe, KOUTO MmMaT
€[HaKBO NPaBHO MNW [OKa3aTeNnCTBEHO 3HAYeHMe CpsiMO BCUYKM Apyrapu. Te moraTt ga
ce MNpPOTMBOMOCTABAT Ha (aKkTUTe, KOMTO ca OT 3HayeHue 3a MpaBOOTHOLUEHMHATa Ha
oTAenHu apyrapu. T. K. NPUHUMNBLT 3a AMpPEeHe Ha UCTuHaTa usnckesa obmTe daktu ga
6baaT ycTaHOBEHW €[HaKBO CMpsSIMO BCUMYKM Apyrapu. 3atoBa Bbhpeku un. 216 MK
npouecyanHuTe 4eiCTBUSA Ha eQuH OT ApyrapuTe, C KOMTO Ce U3HacHAT Unu gokassaT obLum
daKkTn, ca OT 3HayeHuWe CnpAMO ApyruTe Apyrapu, KOUMTO He ca M3BbpLUMWUTE Tesun
nencteus. KazaHoTo He 3Hauu, Ye pakTnYecknTe TBbPAEHUSA 1 [oKa3aTeNCTBEHN UCKaHWS
Ha eauH OT ppyrapuTe o6Bbp3BaT ocTaHanute. Bcekn oT Tax Moxe ga B3eme
CaMOCTOSITENHO OTHOLLEHME cnpsAmo obwute akTM U € Bb3MOXHO eAuH OT TAX da v
npusHae, a Apyr Aa rm oTpeye. ToBa BB3MOXHO MPOTMBOPEYME B CTaHOBMLLATa Ha
apyrapuTte uma npegsug un. 217 kato 3agbikaBa cbAa Aa npearnodeTte ToBa OT THAX,
KOETO OTroBapsi Ha MUCTWHAaTa C ornea gaHHute no Adenoto. Llenta e ga ce cturHe go
e[HaKBO yCTaHOBSIBaHE Ha O6LMTe haKkTu CNPSIMO BCUYKM Apyrapu.

EgHakeuTe dhakTnyecku KOHCTaTauuu e HanoxaTt edHakBu NpaBHU U3BOAW, Taka
Ye, JOKOMKOTO 3aBMCK OT obLmMTe haktu, peleHneTo Tpsbsa Aa 6bae efHaKBO CrpsSMO
BCUYKW Apyrapu.

6. MNMpoTnyaHe Ha npoueca npu:

OGUKHOBEHO ApYyrapcTBo

1.B nbpBa uHcTaHuus — un. 216 an. 1 ITIK — Bcekn oT gpyrapute gencrtsa
camocTosiTENHO. HeroBuTe npouecyanHu AeWCTBUS, HUTO MNOM3BaT, HUTO BpeasT Ha
ocTaHanuTe. Hanuue e OOGLWHOCT Ha OCHOBaHWETO, HO MpaBaTa W 3agbiPKeHusTa ca
pas3nuyHn. Bcekn oT oBWMKHOBEHWTE Apyrapu BOAW CaMOCTOATENHO CBOS Mpouec B
pamMknTe Ha obwoTo npoussoacTBo. OTAENHO 3anoyBa npoueca oLlle ¢ uckosata Monba.
3a Bcekn OT OOWMKHOBEHWUTE Apyrapu MOOTAENHO M CaMOCTOSITENHO CbAbT uM3crnensa
HanMuneTo Ha mpouecyanHu nNpeanocTaBkn 3a AOMYCTUMOCT Ha npoueca. 3akoHOBUTE U
CcbaebHM CPOKOBE CbLUO TekaT pasnuyHo. MpouechbT MOXe Aa Npuko4vn 6e3 pelueHue,
ypes OTTernsHe, 0TKa3 OT ucka unu cbaebHa cnorogba camo cnpsiMo eauH OT CbaebHuTe
apyrapu. Wsknodenus: un. 217 ITIK oTHOCHO T. Hap. obwwm daktu npu genata mexay
apyrapute. MNpyu 0BMKHOBEHOTO ApPYrapcTBO € Heobxoaumo cbabT Aa odopmu 06Lo,
e0HaKBO CMpPsSIMO BCUMYKM CTaHOBMLLE 3a BCUYKMUTE haKTU — T. €. eQHaKBu MOTUBU, CaMo
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CaMOTO peLleHne MoXe Aa € pasnuyHo. NpouecyanHute AencTBus, AokasaTencTBeHUTe
MUCKaHUs Ha BCekn eanH OT OOWMKHOBEHWUTE Apyrapu cnpsamMo Te3um obwm daktn ce
oTpassBaT W BbpXy HEM3BbpWWUAMTE M OBMKHOBEHM Apyrapu. CbobpassiBaHeTo Ha
[OKa3BaHETO OTHOCHO obwwuTe akTn TpsabBa ga cTaHe oOOWO, HO BCEKM eAuH OT
JpyrapuTe MOXe Aa 3aeme pas3nuyHo ctaHoBuwe. CbabT € ANbXeH Aa HanpaBu e4HaKBu
KOHCTaTauun No OTHOLIEHME Ha Te3n obwwm akTu 3a apyrapute. PelleHneTo Ha cbaa
TpsibBa Aa e egHaKBO Npy 0OMKHOBEHOTO APYrapCcTBO B YacTTa My Ha obLimTe daktu.

2. Bb33uBHa MHCTaHUMA: BaXM NpaBMIioTO 3a CaMOCTOATENHOCT Ha AdenaTta Ha
gpyrapute. Ako o6xanBa eguH OT OOWMKHOBEHWTE Jpyrapu oOcTaHanute camo ce
yBeOoMsIBaT, HO He cTaBaT aBTOMaTUYHO CTpaHa BbB Bb33VBHOTO NpoM3BOACTBO. B cpoka
Ha 4n. 265 an. 1 — NbpBOTO 3acedaHuMe BbB Bb33WBHATaA WMHCTaHUMS MoraT ga ce
NPUCHLEONHAT KbM AEeNoTo Ype3 nucMeHa monba. AKo ce NpUcLeanHAT, Te cTaBaT cTpaHa
BbB Bb33MBHOTO MPOM3BOACTBO W PELUEHMETO HE BNU3a B cuna crnpsmMo TAX. AKO He ce
NPUCHLEAVHAT PELLIeHNETO BfinM3a B cimna no OTHOLLEHME Ha TSX U Lie r'M obBbpXxe.

Makap pelweHneTo fa Bre3e B cuna Mo OTHOLEHME Ha HeobxaneanuTe
06UKHOBEHN Opyrapu, CbAbT UMa NpaBO Aa OTMEHW PELUEHMETO B 4vacTTa Ha obwute
hakTun, ako no noeof xanbata Ha OTAENHUTE Apyrapu AOCTUIHE 4O pPasnuyHM U3BOAW MO
OTHOLWEHMEe Ha Tax un. 271 an. 3 ITIK.

Heo6xoaumo apyrapcTeo

1. MbpBa WHCTaHUMA — Hanuue e TbXAECTBEHOCT M obwHocT Ha Aenata. [pu
Heob6X0AMMOTO 3aAbIMKUTENHO OPYrapcTBO NPOLECHT 3anoyBa B €AMH MOMEHT CrpsiMo
BCMYKM HeoOXoaMMU W 3afdbilKUTENHW Apyrapu. [lpouecyanHute npeanocTtaBku ce
npeLeHsiBaT CNpsiIMO BCEKU OT TAX WM JOPU ako OMpedenu, Ye npouechbT e HedomnycTum
cnpsiIMo evH, crnefpa Aa ce npekpaTy NPOUM3BOACTBOTO CMPSIMO BCUYKU.

Mpy Heob6xoAMMOTO hbakynTaTUBHO APYrapCcTBO He e Taka, MMa 3Ha4YeHue camo npu
npeueHsiBaHe Ha ponyctumocTta. Baxu npaBunoto Ha 0BMKHOBEHOTO ApPYyrapcTBO -
npaBunoTo Ha un. 216 an. 2 IMK. JocTtaTbyHO € NpouechT Aa ce ABMXU CamMO OT eAuH OT
HeobxooumuTe Apyrapu.

MpouecbT Nnoanexu Ha obwwo pasrnexaaHe. OT cbaa ce nNpaBu 06La npeLeHka. Ta
3aBbpLUBA C €AHAKBO peLUEeHNE CNpsSIMO BCEKU eWH OT TsX. 3a OTTernsiHe, oTka3 OT ucka
unu cbaebHa crnorogba ce vMcka cbrnacueTo Ha BCUYKM apyrapu. He e goctatbyHo ToBa
camo Ha efVH OT apyrapure.

2. BbB BbH33MBHOTO MNPOWM3BOACTBO: AOCTaTbYyHO € ga obxansa efguH oT
HeoOxogumuTe Apyrapy 3a [ga HanpaBu OCTaHanMTe aBTOMaTMYHO CTpaHa BbB
Bb33MBHOTO Mpom3BoAcTBO. Yn. 265 an. 2 [TIK — cbabT cnyxebHO KOHCTUTyMpa
octaHanuTe apyrapu. [MNpucbeanHsiBaHeTo KbM xanbata e HeobxoaMMO CpeacTBO CaMo
npu o6ukHOBEHWUTE Apyrapu. AKO MbPBOVHCTAHLMOHHOTO peLleHne ce OTMEHW, OTMsAHaTa
3acara Bcuuku. o Bb33MBHaTa xanba cbObT CAYXEBGHO KOHCTUTYMpa BCUYKU U
peLLEHVETO He Bnn3a B cuna 3a Koroto 1 aa e bmno ot Tax.

3. lMocneguun OT HeyyacTMeTOo B MPOM3BOACTBOTO Ha HAKOW OT Apyrapure:
WOeHTUYHOCTTA Ha fAenata o3HayaBa, ye TpsibBa Oga ce B3eMe e[HaKBO peLleHue.
MpaBoTo e 06wo u Hegenumo. 3aToBa cunaTa Ha MNPECbAEHO HELWO Ha PeLIeHVETO
ob6Bbp3Ba HeyyacTBalua B AenoTo Heobxoaum apyrap. Tol He e yvacTtsarn, He e
Bb3aevncTBan opmupaHeto Ha CIMH, HO 3akoHbT My gaBa cpeactso — un. 304 MTIK- 3a
OTMsiHa Ha BrAI3NMOTO B cuna CcbAebHO pelleHne no monba Ha TPeTo Hey4yacTBallo B
npoueca nuue. T, e3un, koMTo TpsiGBa fa ca KOHCTUTYMPaHW KaTo HeobxoauMu Apyrapu, HO
He ca Bunn KoHCTUTyMpaHu, Wwe 6baat obBbp3aHm oT CIMH, HO MoraT ga ro aTakysat C
mMonba 3a OTMsiHa, ako CbAebHOTO pelleHne 3a TaxX € HeusrogHo. C Tasn Bb3MOXHOCT
pasnonara camo HeyyacTBanusi HeobGxoaum Apyrap, 3a Koroto pelueHueto uma CIH.
Cnepn oTMsiHaTa 4enoTo ce Bb3o6HOBsIBA OT CaMOTO My Havarno.
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dopmu Ha napnamMeHTapeH KoHTpon B Peny6nuka Bbunrapus

3opaH Hukonos

Forms of Parliamentary Control in the Republic of Bulgaria: In a parliamentary republic like
Bulgaria, The Government depends entirely on the confidence of the Parliament. It is of great importance
The Government to be controlled by The Parliament in order to be guaranteed the lawful government of the
state. The Constitution which was adopted in 1991 provides several forms of Parliamentary Control: No-
Confidence vote, Confidence vote, Questions and Interpellations, Debates on interpellations and Hearings in
the Chamber.

Key words: Parliamentary Control, Constitution, Government, Parliament

BBbBEOEHUE

KOHTponbT € vacT OT Bcsika ynpaBrieHcka AeiHocT. Bes ynpakHsiBaHeTo Ha
KOHTPON BbpXYy YNPaBMEHCKUTE CTPYKTYpU AbPXaBHOTO ynpaBrneHne 6u  6uno
HeLlenecbobpasHo CNpsSIMO CyBepeHa, TOeCT yrnpaBreHMeTo oT MMETO Ha Hapoda B MMeTo
Ha 6naroTo Ha Hapoga 6u ce NpeBbpHAro B ynpaBreHue oT UMETO Ha Hapoda B UMETO Ha
YyacTHo 6naro. JlormyHo ToBa 6K goBeno Ao obnarodeTencTBaHe Ha egHa wnu gpyra
Npocrorika 3a CMeTka Ha BCUYKM OCTaHanu, HecbCTaBMnsBalM YacT OT ynpasefieHckaTa
HOMeHKnaTypa, 4o nonuTuyecka nycrpauus.

U3NOXEHUE

[MpobnembT 3a OTFOBOPHOCTTA Ha BUCLUUTE OpraHn Ha U3MbIIHUTENHaTa BnacT 3a
TAXHaTa AEeWHOCT BOAM 4O BbBEXAAHETO Ha NapnamMeHTapHUs KOHTPO.

MHCTUTYTBT Ha NnapnaMeHTapHUs KOHTPON e 3anoxeH B [MaBa TpeTa u [NaBa neta
oT KoHcTuTyuusita Ha Penybnuka Bbnrapus, ypexaa ce cblo Taka u B [paBunHuka 3a
opraHusauuaTa Ha geriHocTTa Ha HapopgHoTo cebpanue (MOOHC).

[MpaBUTENCTBOTO € NONUTUYECKN OTrOBOPHO npeA lMNapnameHTa 3a ynpasneHckaTa
OENHOCT, KOSITO OcCbluecTBsiBa. Ta3W OTFOBOPHOCT Ce peanusvpa no [Ba HauuHa:
KONEKTUBHO W uMHAMBMAYyanHo. KonekTuBHaTa OTrOBOPHOCT € MO  OTHOLIEHWe
MuHucTepckna CbBET B LANOCT, AOKaTO MHAMBMAYanHaTa OTrOBOPHOCT — NOOTAENHO 3a
BCEKM MUHUCTBP.

1. CbLWHOCT Ha NapfiaMeHTapHUA KOHTPOI.

KoHTpon®sT e AenHOCT, cBbp3aHa € onpepeneHa uen. Tol e cpeAcTBO KbM Len,
OCBLLECTBSABA CE OT KOHKPETEH CYOEKT M CNpsSIMO onpeaerneH o6ekKT.

B KOHkpeTukaTa Ha napnamMeHTapHUs KOHTPON, uenTa Ha Ta3n [AenHOCT e
ONCLUMNAMHMPaHe Ha U3nbiHuTenHaTa BnacT. KOHTponbT, ocblyecTBABaH oT HapoaHOTO
cbbpaHue, uma npeBaHTUBHW, nognomarawy yHkumn. Toln Moxe fa npecedve fageHa
NVHWA Ha ynpaBneHue ¢ uen 3alwmTa uHTepeca Ha cyBepeHa. Y noHexe MuHucTepckuaTt
CbBET € OTroBopeH npef HapogHoTo cbbpaHve, TO MOXe Aa “HacouBa” OenHOCTTa Ha
M3NbnHUTENHATa BNacT, MPW HEratMBHW KOHCTaTauum MOXE Aa W3UCKBA CbOTBETHUTE
KOpeKumm.

CybekT Ha naprnameHTapHus KOHTpon e HapogHoto cbbpaHue, a Cblwo WU
NOCTOSIHHUTE My KoMUcUU. OTAENHUAT HAapOAEH NPEeACTaBUTEN HE NPUTEXaBa KOHTPOIHM
npasomoLuus. Tor MOXe Aa MHMUMUPA KOHTPOM (CbLLO U rpyna HapodHW npeactaBuTenu),
HO TO3M KOHTPON BUHArK € oT MMeTo Ha HapogHoTo cbbpaHue - un. 62 ot KPbB rnacu, ye
HC ocbwecteaBa napnameHTapeH KoHTpon. [lo  3akoH oTaoenHusT — genytaT
CaMOCTOSITENHO M OTAENHO OT 3aKOHOAATENHWSA OpraH He MOXe Aa NpoBeXx4a KOHTPO-.

O6GekT Ha mnaprnameHTapHWs KOHTPON ca MPeAMMHO BUCLLUMTE OpraHu Ha
usnbnHUTenHarta Bnact. Ho HapogHoTo cbbpaHve upes cneunduyHM opraHu3aunoHHU
cpeacTtBa M METOAM — aHKeTW M NPOYyYBaHWUS, M3BBPLUBAHM OT CreumanHu KOMUCUW,
yMpaxHsiBa KOHTPON M BbPXY APYrU YNpaBreHCKN CTPYKTYPU — MECTHU OpraHu, CTONaHCKK
opraHv3auuv n apyru.
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2. BupoBe napnameHTapeH KOHTpo-.

C orneg Ha BpemeTO NaplaMeHTapHUSIT KOHTPON ce Aenu Ha npeaBapuTene,
TekyL 1 nocneasaL®.

C ynpaxHsaBaHeTO Ha npedBapuTeneH (NpeBaHTUMBEH) KOHTPON Ce Lenu
npegoTBpaTABaHe Ha AENCTBUSA, KOMTO Buxa 3acTpaluuny Unu HaKbPHUMNWU MHTEpPecUTe Ha
cyBepeHa.

[MocpeacTBOM  TeKkywWMS KOHTPOS, OCBLUECTBABAH MOCTOSHHO Ce oueHsBaT
HaCTOSALLM AENCTBUSI HA U3NbIIHWTENHaTa BNacT.

Mpu nocneapalLmsa KOHTPON peLLeHneTo BeYe e B3eTo M u3nbrHeHo. LlenTa e ga ce
OLEHAT pe3ynTaTuTe.

[MapnameHTapHUAT KOHTPON NpaBu Bb3MOXHAaTa NPOBEpKa OTHOCHO HanM4yneTo Ha
[oBepue CrpsMo NpaBUTENCTBOTO OT CTpaHa Ha naprameHTa, a CbLio Taka U OT cTpaHa
Ha usbupaTenure.

YnpaxHsBanku napnaMeHTapeH KoHTpor, HapogHoto cbbpaHue He Moxe aa
ussemBa QyHkuMMTe Ha MwuHuUCTepckua cbBeT, ToBa OM Hapylwmno npuHuMna 3a
pasgeneHve Ha BnacTuTe, rapaHuuMn 3a KOWTO ca 3anoxeHu B [naea TpeTa u [naea neta
Ha KoHcTutyuuata ot 1991 roa.

3. ®Popmu Ha napnameHTapeH KOHTPOT.

3. 1. AKTyanHu Bbnpocu.

Tasu popma Ha napnameHTapeH KOHTPON Ce OCbLUECTBSIBA C Len CoHAMpaHe Ha
UHGOPMaLMS U HENHOTO HaamnexHo npeacTaBsHe npefd oblwecTBeHocTTa. Bbnpocute
MoraT fa ce 3ajaBaT KakTO YCTHO, Taka W MUCMEHO — aHarormyHo ce oTHacsa M 3a
OTrOBOpUTE Ha MWHUCTpUTE. Te3n BbLAPOCU MMAT MNPEAUMHO OCBEOOMMUTESEH,
HGOPMMPaALL, XapakTep M ca LIMPOKO pasnpocTpaHeHa dopma Ha naprameHTapeH
KOHTPON B [ObpXaBW KaKTO C MNapnameHTapHa, Taka W C npe3ugeHTcka dopma Ha
ynpaeneHune. [pakTMkaTa nokasBa, 4Ye Te Ce 3agaBaT nNpeguMHO OT HapoAHW
npeacTaBMTENU OT ONO3ULIMOHHU MONUTUYECKN NapTUK, HO cnopea Aou. A-p B. NaHTenees
MoraT da ce OTMpaBsaT U OT Hapo4HW NpeAcTaBMTENU OT ynpaBnsaBaliarta napTus, ¢ uen
Ja ce W3TbKHAT NOCTUrHATUTE PeaynTaTi W U3MbhHeHUTe obewwanns®. Mpuaobpxam ce
KbM MOCOYEHOTO MHEHWE Nopaaun HAKOMKO CbobpaxeHus. Ha nbpBo MACTo, MNpaBunHUKLT
3a opraHu3auusi Ha pevHocTTa Ha HapogHoTo cbbpaHve He 3abpaHsBa Ha HapoaHu
npegcrasuTenu OT ynpasnsBalwiata napTus Aa 3agasaT akTyanHu Bbnpocu. W Ha BTOpo
MSCTO, MMaWku NpeaBu CbLIHOCTTa Ha NOMUTUYECKOTO ybexaeHue, YMnTo agpecar e
BCEKM rpaxgaHuH, M TOBa, 4e eduMH OT MeToauTe 3a ToBa ybexaeHne e WMEHHO
NONUTUYECKOTO FOBOPEHE, U3KpUCTanNn3npa 3aknioyeHneTo, Ye OTNpaBsaHETO Ha akTyarHu
BBLMPOCK OT AenytaTu OT ynpasnssaliata napTus € HambiHO Bb3MOXHO, AOMYyCTUMO U
NOrnYHoO.

MHCTUTYTBT Ha BbNpocuTe KbM NPaBMTENCTBOTO Bb3HMKBA C YCTAHOBSABAHETO Ha
napnaMmeHtapuama. Bbe BenvkobpuTaHusi ce ycTaHOBsiBa NPaBWIoOTO, Y€ BbB BCSAKO
nneHapHo 3acegaHve Ha Kamaparta Ha ob6wumHuTe TpsibBa Aa Mma T. Hap. “Bpeme Ha
BbnpocuTe”. OTTOraBa ce BbBexAa NpakTukata B [lonHata kamapa Ha OpuTaHckus
napfiaMeHT, 3anasBalla OKOJI0 MOJIOBUH Yac B HA4anoToO UMK B Kpasi HA BCSAKO MIEeHapHO
3acefaHue 3a BbNPOCKU KbM NPaBUTENCTBOTO.

3apaBaHeToO Ha akTyanHu BBNPOcM e efHa oT dhopmuTe 3a peanusmpaHe Ha
WHAMBMAYanHa NonmMTuyecka OTroBOPHOCT.

B un. 90 ot KPBE e ypegeH no npuvHUMN MHCTUTYTBLT Ha akTyanHuTe BbMPOCK B
MapnameHTa, a B NpaBunHuka 3a opraHvM3aumsa Ha genHocTTa Ha HapogHoTo cbbpaHue —
KOHKpeTHO. M3nckBaHusATa kbM NapnameHTapHusi BbNpoC ca cnegHute: 1) oa e 3agajeH
OT HapodeH npeacTaBuTen; 2) ga € OTNPaBeH KbM MUHUCTbP, 3aM. MWHUCTbP-

43 Bx. MeHnes, M. JlekyuoHeH Kypc no KoHcmumyyuoHHo npaso, P. 2010.
Bx. MaHTenees, B. J/lekyuoHeH Kypc no MNonumonoeusi, P. 2009.
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npegcegaten UM MUHUCTbP-NpeacedaTten; 3) ¢ Bbnpoca Aa ce Tbpcu 0BsiCHEHWE UMK
WHULUMMPaHe Ha onpeaeneHo AeCTBME NO AafeH nNoBog; 4) Aa e B pecopa Ha CbOTBETHUSA
MUHUCTBP; 5) Aa npeacTaBnsBa obLecTBeH MHTepeC; 6) 4O MUHUCTBP-NpeaceaaTens ce
OTNPaBST BBLMPOCU OTHOCHO [EWHOCTTa Ha nNpaBUTENCTBOTO, 7) Aa He CcbAbpxa
NUYHOCTHU Hanaaku n obuaun.

Kato ce wuma npeaBua npegMeTbT Ha akTyanHus BbMpoC, TOW ce OTnpaBs [0
MUHUCTBP. AKO BbMPOCHLT Ce OTHacs A0 USMocTHaTa MoNUTMKa Ha NpaBUMTENCTBOTO, TOM
ce OTnpaBsa 40 MUHUCTBLP-Npeacenartens. Toea e nogvepTaHo B un. 82. NMOAHC v e c uen
no-BMcoka cTeneH Ha OOEKTMBHOCT Ha camMusi napnaMeHTapeH KOHTPONn W peariHo
COHOMpPaHe W MpefoCcTaBsiHE Ha WCTMHHA MHGOpMauusl, CBbp3aHa C ynpaBneHckaTa
[OEVHOCT, a He CMeKynaT1BHO WNNGOBaHN CBEAEHMS.

EnvH HapoaeH npepctaBvTen MMa NpaBo Aa 3agage 4o ABa BbNpoca Ha NniieHapHo
3acefaHue 3a napfaMmeHTapeH koHTpon. MuTawmsaT nanpalla Bbnpoca B nMcMeHa dopma
0o npeacenartens Ha HapogHoTo cbbpaHue He No-KbCHO OT 48 Yaca Ao NpoBeXaaHeTo Ha
3acegaHveto. Taka OTroBapslMAT WMa onpedeneH nepuog  OT  Bpeme, KOMTO
3aKkoHOAaTENAT € cYen 3a AoCTaTbuyeH, 3a Aa NoAroTBM cBOsi 0TroBop. OTroBOPBT € YCTEH,
HO MOXe [ja ce OTrOBOPU 1 MUCMEHO, ako NUTaLLUAT U3pUYHO e noxenan Toea. OTroBopbT
€ NINYEH, MUHUCTBPBT JIMYHO OTroBaps.

Cnep BpbYBaHETO Ha BbMpOca Ha npeacedatens Ha HapogHoto cbbpanue, Ton
yBeoMsIBa CbOTBETHUSI MUHWUCTBP, KbM KOrOTO € oTnpaBeH. MUHMCTBbPLT MOXe Aa
rMoucka oTnaraHe Ha OTroBopa CbC 7 OHW. AKO NUTaWMAT AenytaT oOTCbCTBa Ha
3acefjaHMeTo, Ha KoeTo TpsibBa Aa ce OTFOBOPM Ha BbMPOCa My, TO OTFOBOPBLT Ce oTrara.
MUCMEHUAT OTroBOp Cce BpbYBa Ha HapOAHUS MpeacTaBUTEN M ce npunara KbM
cTeHorpadckmst NPOTOKOM Ha CbOTBETHOTO MIIEHAPHO 3acefaHue.

BbnpockT ce m3nara go 2 muHytn. OTroBopbT cnegsa Aa 6bae 40 3 MUHYTM.
MnTawmaT uma NpaBo Ha pennuka, a OTroBapsLWMAT — Ha AynruKa.

CunaTta Ha akTyanHuTe BbMPOCK Ce KpUe B TsiXxHaTa rnacHoct, ny6nuyHocT. Te He
ca 06Bbp3aHM C He3abaBHa NONUTMYECKa peakLusi, KAaKTO HanpUMep BOTbT Ha HeJoBeEPUE.
HenpaBunHo ¢opMynupaHuaT, He3adoBONUTENHUAT W HeusvepnaTternieH OTroBOp Ha
MUHUCTBP UMW  MUWHUCTbP-NpeacenaTtenss He BOAM aBTOMATMYHO OO CBansiHe Ha
NpaBUTENCTBOTO, UNU A0 BOT Ha HepoBepue. He ce M3knoyBa 1 Tasn Bb3MOXHOCT, HO B
crnyyas Hal-nmpekusiT CaHKUMOHEH eneMeHT e OOLEeCTBEHOTO MHeHMe. AKTyanHute
BbMPOCK Ce OTNPaBsT NO Bpeme Ha MieHapHu 3acedaHns Ha HapogHoTo cbbpaHue,
NMOCBETEHU Ha MaprnamMeHTapHUS KOHTPOI, U3MbYBAHM MPSKO MO HaUMOHANHWUTE Meauu.
Taka cyBepeHbT, HapoabT, u3bupatenute MoraT Aa CPaBHAT 3asiBEHUTE MNnaHoBe 3a
yrnpaBreHne ¢ Ha4yMHUTE 3a TSXHOTO OCbLLLECTBSIBaHE, MOETANHUTE pe3ynTaTv No NbTa Ha
TAXHOTO U3NbIHEHWE U, pa3bupa ce, kpalHWsa pesynTar.

B 41-To HapogHo cb6paHue npes 2010 r. ca 3afaaeHun 972 Bbnpoca. *°

3. 2. MuTaHMA n nHTepnenayumm.

Tasu opma Ha naprameHTapeH KOHTPON Hamupa npaBHa ypeaba kakto B KPB —
un. 90., taka u B NMOOHC.

3. 2. 1. MuTaHus.

B cpaBHeHUWe ¢ akTyanHuTe BbNPOCKU, MUTaHKATa ca No-croxHa u 6orata gpopma Ha
KOHTpon. [uTaHeTo 3acsra MoO-CbLUECTBEH BbLMNPOC B CPaBHEHME C WMHCTUTYTa Ha
akTyanHute BbhApocu. ToBa ce NOTBbPXKAABA M OT NO-AbIIMTE CPOKOBE, KOUTO ce AaBaT
Ha CbOTBETHMS agpecaT Ha nNWUTaHeTo, 3a ga MOAroTBM CBOsi OTroBop. [pyra
M3KITIOYUTENHO CbLUECTBEHA pasnuKka Mexay nuUTaHusTa W akTyanHuTe Bbhpocu e
npeaBuaeHata Bb3MOXHOCT MO OTrOBOpa Ha OTMpPaBeHO NUTaHe fAa ce nposedaT
pasuckBaHus (T. Hap. MHTepnenauus). MNutaHusaTa Tpabea Aa 3acAraT OCHOBHU CTPaHU OT
[EeVHOCTTa Ha MMHUCTBbPA, 3aM. MUHUCTbP-NpPeAceaaTtens UnM MUHUCTbP-NpeaceaaTens.

4 MpencraBeHaTa ctatuctvka e kbM 14. 12. 2010 roa. 1 ce oTHacs 3a napnameHTapHUs KOHTPOn,
ynpaxHsiBaH oT 41-to HapoaHo cbbpaHue.
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Bbnpocute, oTnpaBeHn KbM MUHUCTBP, MoraT da 3acaraT agMUHUCTpaunsTa, KoATo TON
ornaesBa. KbM npemuepa ce OTMPaBSAT NUTaAHUSA OTHOCHO LSAMOCTHaTa NonuTUKa Ha
npaBuTencTBoTo. MWTaHusTa Cblio He OuBa Aa CbAbpXaT NUYHM Hanagku M obuaHu
kBanudukaumm. M nuTaHusaTa, KakTo BbNpocute, MoraT ga 6baaT 3agaBaHM KakTo OT
onosuumaTa, Taka u oT genytaTu, NOAKPensALWwM ynpasnasawmre.

Bpemeto 3a otroBop e 14 AHM OT OTnNpaBAHETO Ha nuTaHeTo. Bb3amoxHa e
oTCcpoYKka OT 7 AHU. MUHUCTBP, KOWTO Aaje OTroBOp cref M3TUYaHeTo Ha 14-gHeBHUS
CPOK, HO He MO-KbCHO OT U3TUYAHETO Ha 7-AHEeBHaTa OTcpoyka, 6e3 Aa e nouckan Takaea,
UM MUHUCTBP, KOMTO BBOOLLE HE € Jan OTroBOp MO NUTaHe HUTO B 14-AHEBHWSA, HUTO B
21-gHeBHus (14+7 pHun), cnegBa fa gage obsicHeHwne npea HapogHoTo cbbpanve B 10-
[OHEBEH CpOK.

MuTaHeTo KbM AafeHUss MUHWUCTBP MNW MUHUCTbP-Npeaceaatens ce U3BbpLiBa
ype3 npeacepatens Ha HapogHoTo cbbpaHve. Tow yBegomsiBa TO3W, KbM KOroto €
3afafeH BbNPOCHLT M MHGOPMMpa 3a AaTaTta 1 Yaca Ha 3aceflaHneTo, Ha kKoeTo Tpsibea ga
Obae gapeH otroBop. OTroBOpPBLT NO NPaBUSIO € YCTEH, HO MOXe Aa ObAe M3BbPLUEH U B
nucMmeHa dopma, ako ToBa 6bAe M3pUYHO MoxenaHo oT nuTawms. OTroBopbT ce Aasa
NIMYHO OT CLOTBETHUS agpecaT Ha NUTaHeTo.

Mutawmat nanara nUTaHeTo B pamMKute Ha 3 MUH., OTTOBOPBLT € B pamMkute Ha 5
MuH. [lo oTroBopa He ce gonyckaT pasvcKBaHus, pennuku, Aynnuku. Cnepn oTrosopa,
HapoOAHUAT MPeAcTaBUTEN MMa MpaBO Ha [Ba YTOYHSABALUM BbMpOCa, MUHUCTBPBLT WK
MUHUCTbP-NpeacegaTensart otroBaps. [MTawmaT Moxe B pamMKuTe Ha 2 MWH. Aa 3asBu
[anu e 4OBOSEH OT OTroBOpA.

Mpu oTroBOpMTE Ha BBNPOCK N NUTAHMSA NPBLB OTrOBapPs MUHUCTbP-NPeAceaaTensT,
cneBaH OT 3aMeCTHUK MUHUCTbP-NpeacefaTenuTe 1 Hakpas MUHUCTPUTE.

BaxkeH NpuHUMN MO OTHOLUEHWE naprameHTapHUS KOHTPOMN € TO3W, Ye BBbNPOC WUin
nuTaHe, Ha KOeTO € OTFOBOPEHO, HE MOXe NoBeYe Ja 6bae 3agaBaH. AKO BbNPOC UK NUTaHe
He oTroBaps Ha usucksaHusATa Ha MOOHC, To npeacepatenat Ha HapogHoTo cbbpaHue
yBeAoMsiBa afpecaHTa, 3a fja BHece HeobXoaMMmTe Kopekumnn B 3-0HEBEH CPOK.

C Tasu peTannHo pernameHTUpaHa npoueaypa CbBPEMEHHOTO Obnrapcko
napfiaMeHTapHO NpaBO U MpakTMKa CbAbpXa WM npunara BbNpOCUTE W NUTaHWATa KaTo
dopma Ha napriameHTapeH KOHTPOS C Len CoHAMpaHe Ha nHopmauma n nogabpxaHe Ha
PUTMUYEH KOHTPOI BbPXY YNPaBrneHMeTo Ha AbpxaBaTa.

B 41-To HapogHo cb6patue npes 2010 r. ca oTnpaBeHun 184 nutanus*.

3. 2. 2. UHTepnenaummn.

B onpepeneHn xunoTesn no OTNpPaBeHO NUTaHe MoraTt Aa 3anovHaT pPasncKBaHus,
KOUTO 3aBbpPLUBAT C pelleHne Ha HapogHoTo cbbpaHue. Taka ce peanuampa MHCTUTYTLT
Ha uWHTepnenauwsita (interpellatio (naT.) — 3anWTBaHe A0 BUCW AbpxkaBeH opraH*).
MHTepnenaumsata e no-cnoxHa opma Ha MUTaHeTo, MpWU KOATO NUTaAHETO npepactea B
pasucksaHe. LLlom e Hanuue pasucksaHe, TO HapogHoTo cbbpaHue ce mpousHacsa C
peLueHve, n3passiBa OTHOLLUEHWE U NPaBu NpeLeHkKa.

B KPB npsiko He e 3anoxeH TepMUHBLT “MHTepnenauus”, To He e nerasneH, Ho
BbPXOBHUAT 3akoH B un. 90, an. 2 gonycka Bb3MOXHOCTTa 1/5 OT BCWMYKM HapogHM
npeacTtaBuMTeENM fa MOWCKAT pasucKBaHe MO MUTaHeTo crej OTroBopa OT ajpecaTa.
MHTepnenaumsta ce sBABa egHa AMCMNO3NLMA, KOATO € Hanuue npu HacTbhnBaHe Ha
HeobXOAMMOTO YCroBME - UWCKaHe 3a pasnckeaHe, nognucaHo OT 48 HapoAHu
npeacrasutenu. KPB npeasmxaa Ccblusi MUHMManNeH 6poit HapoaHW MpeacTaBuTenu 3a
WHUUMMPpaHe [nacyBaHe Ha HegoBepue KbM MpaBUTENICTBOTO. ToBa HacoyBa KbM
MUCBNTa, Ye Npu onpedeneHn cuTyaumn nHTepnenaunsTa moxe aa ce okaxe 6nuska go

6 lMpedcmaseHama cmamucmuka e kbM 14. 12. 2010 200. u ce omHacsi 3a napnameHmapHuUsi KOHmMpPos,
ynpaxHsisaH om 41-mo HapodHo cbbpaHue.
7 Bx. Boitue, . FOpuduUYecKu namuHcKo-6bzapcku peyHuk, C. 2007.
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BOTa Ha HefoBepue kaTo popMa Ha naprnameHTapeH koHTpon*®. C Hes 61 morno fga ce
onpefenu Ao Kakea CTeneH NpaBUTENCTBOTO Ce NOJ3Ba C AOBEPUETO Ha NaprnameHTa.

Cnep oTroBop Ha nuTaHe, Moxe Aa 6bae BHECEHO NPeAsIoXKeHVe 3a pa3nckBaHe no
nUTaHeTo, kaTo MpuUYMHMTE 3a ToBa Buxa mornu Aa 6baaT cnegHuTe: AenyTaTbT He e
[OBOMIEH OT OTroBopa; MPeAMETbT Ha NMUTAHETO € OT W3KM4YMTeNHa BaXHOCT. ToBa,
pa3bupa ce, He M3KM4Ba OOCTOSATENCBOTO Aa ca Hanvue u asete. [peanoxeHneto
kakTo 6e cnomeHaTo, TpsiGBa Aa ce noanuwe Haii-manko oT 1/5 oT BCWUYKM HapOAHU
npeacTaButeny u Moxe fa 6Obae BHeceHO [0 Kpasi Ha CbLIOTO 3acefaHue 3a
napnaMmeHTapeH KOHTporn. Ako xunoTtesaTa € u3nbriHeHa, To HapogHoTo cbbpaHue He
MOXe [a OTKaXe pasuckBaHWsi UMK Aa rnacysBa janv Aa uma Takuea, a npeacepatensat
3a4b/KMTENHO HacpoyBa pasuckBaHWATa 3a CreaBalloTo MNfleHapHO 3acefaHue 3a
napnaMmeHTapeH KoHTpon. BpemeTro 3a pasuckBaHusTa € OrpaHuM4eHo [0 eauH
aCTPOHOMMYECKM Yac, pasnpefenieH Mexzay naprameHTapHuTe rpynuM 1 He3aBucUMUTE
HapoAHW NpeacTaBUTENM, KAaTO NMPUCHCTBA U 3aCErHaTUST MUHUCTBP.

Cnen kpasi Ha pasuckBaHuaTa Mo nuTaHeTo, HapoaHoTo cbbpaHue npuema
peweHue. lNpeanoxeHneTo 3a pasucKBaHUS MOXEe Aa CbAbpXa W MpeanoxeHue 3a
peLueHvne

WHTepnenauuata paBa Bb3MOXHOCT Ha HapogHoto cbbpaHue pa  wm3pasu
OTHOLUEHMETO Ha napfiameHTa KbM OTAeNneH MUHUCTBP. KoHcTuTyumsaTa He npeasuxkaa
Bb3MOXHOCTTA [a Ce rflacyBa BOT Ha HefdoBepue (Unv [OOBEpUE) CNpsIMO OTAENEH
MWHUCTBP, C W3KIIOYEHWE Ha MUHUCTbp-Npefcenatens. VHTepnenauusita Moxe pAa
NpUKIoYM ¢ nopuuaHue (kocBeH 6rnam) Ha MUHUCTBP, HO TOBA HsIMa 3a Mpsika nocrneauua
oCTaBkKa.

MuTannaTa M uHTepnenauuute ca pfdpyra copma Ha peanusupaHe Ha
nHaMBMAYyanHaTa OTrOBOPHOCT.

4. Bot Ha HepgoBepwme.

BoTbT Ha HegoBepue e HaW-cunHata, pagMkanHa v cTpora opMa Ha KOHTpOf,
ynpaxHsiBaH OT naprnameHTa CrpsiMo MPaBUTENCTBOTO. TOM € M3pa3 Ha MOMOXEHUETOo, Ye
napnaMmeHTbT MMa NbpBEHCTBalWla poss, TOW € C npumaT npea NpaBUTENCTBOTO.
HapogHoto cbbpaHue e opraHbT, KOMTO B3eMa pelleHusTa, dopmMmupaliu
OCbLLECTBABAHETO Ha NpaBuTENCTBEHATa NonuTMka. ToBa e Taka nopaau gakTa, 4ye ToBa
€ OpraHbT, KOWTO Ce MOoJ3Ba C Hal-CUMHa NErMTUMHOCT, NPoM3TUYaLla OT CyBepeHa, OT
Hapopaa.

BoTbT Ha HepoBepue e neranHo ypefeH kakto B KoHcTuTyumsita Ha Penybnuka
Bwnrapus (un. 89.), Taka u B MNpaBunHuka 3a opraHu3auns Ha genHocTTa Ha HapogHoTto
cbbpaHue (4n. 96-98.). KOHCTUTYUMOHHMAT CbA € Aan 3agb/KUTENHO TbIIKyBaHe Ha
pasnopebuTe OTHOCHO BOTa Ha HEZIOBEPUE KbM NPaBUTENCTBOTO™.

MHCTUTYTBT Ha BOTa Ha HegoBepue CblUECTByBa B NpaBHaTa AEWCTBUTENHOCT
camMo Ha napramMeHTapHuUTEe AbPXaBU U He CbLUeCcTByBa B CTpaHW C NPe3nAeHTCKO
ynpaBrneHue

MpeanoxeHneTo 3a BOT Ha HegoBepue MOXe Aa ObAe KakTo Mo OTHOLIEHME Ha
MuHUCTEpPCKMSI CbBET B LSANOCT, Taka M CNPsIMO MUHUCTbP-NpeaceaaTtens B YacTHocT. Bot
Ha HeJoBepue KbM OTAENEH MWHUCTbP He ce npeaswxaa. [NpeanoxeHMeTo Moxe Aa
Gbae KaKTo Mo KOHKPETEH MOoBOA, Taka U Mo UsiNocTHaTa nonvTvka Ha NpaBUTENCTBOTO
(NpeanoxeHMeTo 3a BOT Ha HeoBepWe CnpsiMO NpeMuepa Moxe Aa 6bae eauHCTBEHO 3a
usnocTHaTa nonuTunka Ha NpaBUTENCTBOTO). M npu aBaTa cnydas obave npeasnoxeHMeTo
TpsibBa ga 6bae MoTuBMpaHo. [lpefnoxeHue 3a rrnacyBaHe Ha HefoBepue Ha
npaBuUTENCTBOTO TpsbBa ga Obae HanpaBeHO OT Han-manko 1/5 OT BCUMYKM HapoOHW
npeacraBuTenu.

48 Bx. Opymesa, E. KoncmumyuyuoHHo npaso, C. 2008.
“9 Peww. Ne 13 Ha KC oT 1992 r.
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MpepnoxeHneTo ce pasuckea B nrieHapHaTa 3ana oT 3 40 7 OHWU crnej HeroBoTo
noctbneaHe. NpoMeHn B TeKCTa Ha BHECEHOTO MpeafiokeHne He ce gomnyckat. CamoTo
rmacyBaHe ce npoBexaa Hai-marnko 24 yaca cnep NpuKioYBaHe Ha pasuckBaHusiTa. 3a
na 6bAe ycnewHusT BOT, pelleHneTo Tpabea aa 6bae npueto ¢ abcontoTHO MHO3UHCTBO
— 3a npeanoxeHueTo TpAbBa Aa ca rmacysanv noBeyve oT NoOSI0BUMHATa OT BCUYKWM HApPOAHU
npeacrasuTenu. nNacyBaHeTo € $BHO, HAMa OCOGEHU 3adbiDKUTENHW HauuMHWM 3a
rnacysaHe (B Tanusa npu BOT Ha HeoBepue 3a0bIMKUTENHO MMa MOUMEHHO rracyBaHe).

lMpaBHaTa nocneguua OT ycnewHWss BOT Ha HeJoBepuwe e npekpaTsBaHe
npaBoMOLLMSITa Ha NpaBUTENCTBOTO. B Tasu xunotesa npaBUTENCTBOTO Ce MpeBpbLia B
“NpaBMTENCTBO B OCTaBka” M M3NbIHABA (YHKUUMUTE CU OO0 CbCTaBAHE Ha HOBO
npaBuUTENCTBO.

MpaBHaTa nocneguua OT HeycnewHus BOT € TasW, Ye MpaBUTENICTBOTO
npogb/kaBa Aa ynpasnsiBa, KakTo U NOMOXeHNETO, Ye HOBO MNpeAioXeHe 3a HegoBepue
Ha CbLUOTO OCHOBaHWE He MOXe aa 6bae HanpaBeHo B crieaBawute 6 mMeceua (4n. 89.,
an. 3. ot KPB).

BoTbT Ha HegoBepue € hopMa Ha peanuanpaHe Ha MoONUTUYECKa OTFOBOPHOCT Ha
NpaBUTENCTBOTO KaTO KONEKTUB.

B HoBaTa Obnrapcka MCTOpuUsi BCe OLle He Ce € CbCTos1 ycrelweH BOT Ha
HepoBepue. Ho nbk ca Hanuue Hemarnko onuTU B Ta3n Hacoka - BOT Ha HeoBepue cpeLly
6bnrapckute npasuTencTtea cneg 1989 r. e uckax 27 nbTn (kM 11.04.2011 1.).

5. Bot Ha poBepue.

BoTbT Ha poBepue e cpeacTBo 3a cTabunuavpaHe Ha NpaBUTENCTBOTO M 3a
npeogonsiBaHe Ha KOHMNUKTU ¢ MapnameHta. MUHUCTEPCKUAT CbBET MOXe Aa rnouvcka
HapogHoTo cbbpaHue ga My rnacysa AoBepue No UsAnocTHaTa nonutuka, no nporpaMmaTta
MYy MIN NO KOHKPETEeH nosof,.

Mpn BHeceHo uckaHe 3a BOT Ha [OBepwe pasuCKBaHUSTA 3ano4yBaTt olle Ha
crneaBalloTo NneHapHo 3acefdaHue. Cned npuknioyBaHe Ha pasuckBaHuaTa HapogHoTo
cbbpaHne Bema pelleHne BegHara, Ha CbLIOTO 3acefaHue.

PelueHreTo no uckaHeTo 3a BOT Ha AOBEpPUE € NPUETO, KoraTo 3a NPeanoXeHneTo
ca rnacysanu noeeuve OT NofoBMHaTa OT NPUCHCTBALLMTE HAPOL4HU NpeaCTaBUTENMN.

Mpn ycneweH BOT Ha AoBepue MNpPaBUTENCTBOTO e crabunusvpaHo. ToBa ce
n3passiea B HEBb3MOXHOCTTa Aa Obae HanpaBeHO NpeanoxeHne 3a BOT Ha HeJoBepue Ha
CbLLIOTO OCHOBaHWeE, Ha KOETO NPaBUTENCTBOTO BEYE e NoMnyynso gosBepue, B criegsalinte
wecT Meceua — ToBa rnacu 4n. 98. ot NMNOAHC. Cbuwo Taka KOHCTUTYUMOHHUAT CbA € Aan
33 bIMKUTENHO ThkyBaHe>’. ThbIKyBaHETO € 6UNo HeOBXOAMMO, Thit KaTo KOHCTUTYLMSTa
npeaBwxaa TakbB 6-meceyeH cTabunusvpall, cpok camo B 4n. 89 — OTHOCHO BOTa Ha
HeJoBepue, HO He U OTHOCHO BOTa Ha gosepue — un. 112. KOHCTUTYUMOHHUAT CbA
TbIKyBa NpaBHUTE NOCNEAMUM Ha BOTa Ha HeQoOBepWe U Ha BOTa Ha AOBEpue B CMUCHII,
Yye LWeCTMEeCEeYHUSAT cTabunuanpall, Cpok Npu HeycnewleH BOT Ha He4oBeEpUe ce oTHacs U
00 Cryyas Ha ycrewHo ynpaxHeH BoT Ha gosepwue no un. 112. ot KPB. lMNMpupasHsBaTt ce
npaBHWTE nocrneauun Ha ABeTe MNpaBHU Urypu: Ha YyCnewHus BOT Ha AOBEpUE KbM
NnpaBuUTENCTBOTO M Ha HeycnewHus BOT Ha HeLOBEpUEe KbM MNpPaBUTENCTBOTO — Npw
rmacyBaHe Ha [OBEpPUE UMM OTXBbPMsSHE BOT Ha HegoBepue KbM MuHUCTEpCkUsi CbBET
HOBO MpeaJSioKeHne 3a rnacyBaHe HeJoBepue Ha CbLOTO OCHOBaHWE He Moxe da 6bae
HanpaBeHO B crneapawmTte wecTt Mmeceua. KOHCTUTYUMOHHMAT cbh fobaBsa oule: ako
NOCTUrHaTUAT cTabunuavpal, pesyntat € Oun nouckaH W rnacyBaH Mo UsinocTHaTa
nonuMTUKa WM nporpaMa Ha npaBUTENCTBOTO, TO MNOCMNeABaLlO NPeanoXeHne 3a
HeJoBepue B paMKUTE Ha TO3M LLECTMECEYEH Nepuop no KakbBTO M i@ € NoBof, OCBEH 3a
M3BBPLUEHO B TO3M NEPUOA HapylleHne Ha KoHcTutyuusita, He MOXe Ja ce npasu, Tbil
KaTo TO a priori ce normblua oT NPeAXoAHOTO NPeasIoXKeHNe No UsANocTHaTa nonuTmka.

%% Peww. Ne 13 Ha KC oT 1992 r.
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[Mpun HeycnelleH BOT Ha foBepue, MUHUCTbP-NpeaceaaTensar e ANbXeH Aa nogage
ocTaBKaTa Ha NpPaBUTENCTBOTO Npes napnameHTa.

Ha 20-tm snyapu 2011 rog. 6e npoBegeH ycneweH BOT Ha [JOBEpUE KbM
npasutencteoTo Ha MEPB. 140 HapoaHu npeacTaBuTenu nogkpenvxa kabuxHeta, 60 6sxa
npoTuB, a 14 ce Bb3abpxKaxa.

6. MpoyyuBaTenHu n aHkeTHU KoMucuu. 3cnyliBaHe.

Tesn komucum ca BpemeHHn. KPB npeaswxaa, Ye NOCTOSHHUTE U BPEMEHHUTe
KOMUCUM CbLLO MOraT Aa KaHAT MUHUCTPUTE Ha 3acefaHusi U Te ca ANMbXHU Aa ce SBST U1
[a OTroBapsAT Ha BbNPOCH.

Llenta Ha n3cnylwBaHeTo KaTo hopMa Ha napriaMeHTapeH KOHTPON € NpeavuMHO
cbbvpaHeTo Ha WHGOpPMaUMA MO BBNPOCKH, 3acaraliyM AbpXaBHM UNKM OOLLECTBEHU
uHTepecu. MscnywsaHeTo e oTaenHa popma Ha naprnameHTapeH KOHTPON OT BbNpocute
n nuTaHuaTa. 3a ToBa cBuaeTencrTea obCToATENCTBOTO, Ye € ypeAeHo B OTAENHA rnasa B
MOOHC — “MapnameHTapHO NpoyyBaHe, aHKeTU M uscnywsaHe”. Korato B KOMucusa ce
n3cnyLlBa MUHWUCTBP, Ce U3roTBA AOKNaj, KOWTO ce nNpefocTaBa Ha npeacepjaTens Ha
HapopgHoTo cbbpaHue 1 Ha ocTaHanuTe AenyTtaTtu.

Tasu dopma Ha napnameHTapeH KOHTPON € Mno-u3yepnarenHa oT BbNpocuTe U
nuTanusTa. Mpu m3cnywBaHe BHOCUTENHAT Ha MNpPeasioKeHMETO MNpaBu M3NOXEeHWe Ha
BbNpocuTe B pamkute Ha 10 muHyTU. M3cnywBaHOTO nuue uHgopmupa HapogHoTo
cbbpaHme no BbnpocuTe, npegMeT Ha wuscnywsaHeTo. [lo gBama HapogHu
npeacTtaBuMTenu OT MapnamMeHTapHa rpyna v eAuH HesaBUCUM HapofeH npeacTaBuTen,
BCEKM B paMKATEe Ha 2 MUWHYTM, MoraT pJda 3agajaT [AOMbIIHUTENHW BBLMAPOCK.
M3cnywsaHoTO nuue oTroBaps cnej 3agaBaHeTo Ha BCUYKM JOMBbIHUTENHN BbNPOCH.

MapnameHTapHWTE KOMUCUMKW MOraT Aa 3agbibkaBaT MUHUCTPUTE Aa Ce ABABAaT Ha
TEeXHWTe 3acegaHusi U 4a OTroBapsiT Ha NOCTaBeHMTE BbMPOCU. B 7-gHeBeH cpok cnep
npoeexaaHe Ha M3CcnylBaHeTO CbOTBETHaTa KOMWUCUA MpeAcTaBa Ha npeacepatens Ha
HapopHoto cbbpaHue goknag 3a WM3CMyLIBaHETO, KOWTO Ce pasgasBa Ha HapogHute
npeacrasutenu. Bcuukn ObpxaBHW OpraHu, AMBXHOCTHM nvua OT AbpXaBHata U
obLwuHCcKaTa agMMHUCTpauma 1 rpaxaaHy ca 3agbihkeHu ga npedoctaBaT Heobxoammute
CBefeHVs U JOKYMEHTW BbB Bpb3Ka C BbMNpocUTe, NPeAMeT Ha aHKeTu, MpoyyBaHus u
M3CnyLiBaHUsi, LOPW KOrato CBeAeHusTa npeacTaBnsBaT ObpXaBHa, CnyxebHa wnu
cnefcTBeHa TaWiHa.

3AKNKOYEHUE

KoHTponHuTe npaBomowma Ha HapogHoTo cbbpaHWe no OTHOLWeHWe Ha
NpaBUTENCTBOTO Ca KBUHTECEHUMATA Ha eQnH OT NPUHUMNUTE, CTOXEP Ha CbBpPeMeHHaTa
npaBoBa AbpxaBsa - “Bnact Bnact Bb3nupa”. OTAenHo Te3n NpaBoMOLLMS Ca U UMAHEHTHO
npuchbLUM, HeobxoaMMM 3a OCbLLECTBSIBaHE pasgeneHneTo Ha BracTuTe, e4HO Hayano,
W3KOHHO NPUCBLLO 32 MOAEPHUTE AeMoKpauun. NapnameHTapHUSIT KOHTPOs € abconoTHO
HeobxogMm U 33 edeKTUBHOTO YHKUMOHMpaHEe Ha U3NbAHUTENHaTa BnacT.
3akoHogaTenHaTa BnacT rybu CBOS CMWUCBLI, ako NpuMeTMTe OT Hes 3aKkoHW He 6baar
edekTBHO npwunaraHu. [Mopagn ToBa HapogHoTo cbbpaHne He Moxe pa 6bae
6e3pasnuyHoO KbM AeNHOCTTa Ha U3MbIHUTENHaTa BNacT NO U3MbIHEHUE Ha 3aKoHUTE.

[MpaBuTENCTBOTO OCHLUECTBABA AbpXaBHaTa MONWUTUKA, KaTo OpraH C Hai-cumHa
nerutumHoct, MaprnameHTbT e npu3BaH ga cbbrogaBa genHocTTa Ha MuHUCTEpCKU
CbBET Aa Ce NpoBeXaa B YHUCOH C HauMoHanHuTe 1 obLwecTBeHn UHTepecu.
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OpyrapcTBo
JTiobuua VMBaHoBa BoyeBa

Under the provisions of article 215 and article 216 CODE OF CIVIL PROCEDURE is discussed
Institute of JOINING OF PARTIES. According to them, an action may be addressed by several plaintiffs or
against several respondents if the subject matter of the dispute are: 1) their joint rights or obligations, or 2)
rights and obligations resting on a common justification. When with regard to the essence of the disputed
legal right or by prescription of the law, the court's decision shall be the same with regard to all joint parties
(legal joining), the actions performed by any one of them shall have significance with regard to the parties
who have not appeared or have not performed such actions. In such cases, however, for the conclusion of
an agreement or for the withdrawal of an action the consent of all joined parties is needed.

Key words: Civil law, Code of civil procedure, joining of parties.

[Mpobnemartumkara, kKosiTo Nnoctass [paxxgaHCKo NpoLecyanHoTO NPaBo € CRoXHa U
nocta obwupHa. Ho B CbLOTO BpemMe M [ocTa 3Ha4Mma M JIOrMYHa, U3XO0XAanku oT
HY)KOUTE Ha YOBEK B pa3fUYHUTE CUTyauuu, B KOUTO n3naga.

[pyrapctBOTO € MHCTUTYT Ha [pagaHckoTo npouecyanHo npaso. To e Hanuue
TOraBa, Korato Ha cTpaHaTa Ha ulela UM Ha OTBETHMKA y4acTBa noBeve OT e4HO Nnuue.
KasycHute cuTyauum ca He Marko, 3aToBa MHCTUTYTbLT Ha OPYrapcTBOTO NpeAcTaBnsiBa
WHTepec n cnefBa Aa 6bae pasrnegaH no-o6CcTorHoO.

Llenta, koATo ce npecneaBa uYpe3 pasrnexgaHus WHCTUTYT € MOCTUMraHe Ha
npouecyanHa WKOHOMUSI W uK30ArBaHe MpoTMBOpeYMe Mexay CcbaebHu pelleHus.
[pyrapcTtBOTO € MHOXECTBO OT NPOLECyarHu NPaBOOTHOLLEHMWS, KOUTO CE pa3BMUBAT Ype3
€[0HO N CbLLO MCKOBO MPOM3BOACTBO. TOBa € Taka, 3all0TO BCEKW OT Apyrapute CTou
CMnpsAMO CbAa B OTAEMHO MpoLecyanHo NpaBoOTHOLLEHME.

[pyrapcTBOTO € AONYCTUMO B AiBa Cy4as:

1. KoraTo uckoBeTe OT unu cpeLly Apyrapute umart 3a npeameT TexHW o6y npaea
unn 3agbmkeHna. OOWM npaBa unu 3aabibDKeHMA ca Tesu, KOUTo umaTt obuy obekT.
Hanpumep: ycTaHOBUTENEH UCK CPELLY HAKOMNKO OTBETHULIM OTHOCHO €HO ¥ CbLLO NpaBso.

2. Korato nckoBeTe noyvMBaTt Ha €4HO U CbLUO OCHOBAaHWE, T. € e4VH pUANYECKU
dakT. BaxHo Tyk e ga ce otbenexu, Ye npu CroxeH akTuyeckn CbCTaB € focTaTbyHa
€[HaKBOCT Ha HAKOM OT HeroBute enemeHtTu. EgHakBOCT, a He eaHOPOAHOCT.
EpHopogHocTTa He e gocTaTbyHa.

Mpumep: oenukTeH UCK, NpeasBeH OT HSAKOMKO NocTpagany cpeLly npuYMHUTEns.
O6LWMAT haKT TyK € yBpexaaHeTo.

TBbpAEHMETO 3a AONYCTUMOCTTA Ha APYrapCcTBOTO B NMOCOYEHUTE ABa cny4as, e
3acTbneHo n B cbaebHaTa npaktukaTta. PeweHune Ne 426 ot 21.1X.1988 r nocouBa, ye
CyGEeKTUBHOTO CbeaMHEHME Ha WCKOBETE € AOMyCTMMO, KOraTo npeameT Ha cnopa ca
o6l npaBa UM 3agbIiMKEHNS HA WULUWUTE UMW HA OTBETHUUMUTE, U MPU HanMuMeTo Ha
npasa unu 3agbIHKEHUS, NPOM3TUYaLLM OT €HO M CbLLO OCHOBaHME.

ChbluecTByBa M €OHO OOMbBIHUTENHO M3WCKBAHE — UCKOBETE Ha ApyrapuTte aa
noanexaTt Ha pasrnexgaHe no eQuH U Cbly, NpolecyarneH ped 1 Aa ca NoAcbAHW Ha eauH
cba. B npotuBeH cnyyan npom3BoacTBOTO cneasa Aa Obae pasgeneHo. Korato cbabT
noctaHoBu pfa 6bpaT pasgeneHu UcCKoBeTe, TOW He crnedBa [fa npekpaTsea
npon3BOACTBOTO MO KOWTO W Aa e OT TsX, a cneaesa ga obpasyBa oTAenHu gena u ga
NpoabLIKA NPOU3BOACTBOTO. AKO HSIKOM OT UCKOBETE € MOACbAEH Ha Apyr CbA, TOM
cnefBa fa ma3npaty AenoTo Ha TO3M CbA, 3a Aa ce NPOABbITKM NPOU3BOACTBOTO U MO TO3U
nck. (PeweHmne Ne 2963 ot 23.X11.1966 r.)

[pyrapctBOTO MOXe Aa ce ydpeau ¢ obla uckoBa monba, nogageHa OT HSAKOJIKO
ULLILM UK CPELLY HAKONKO OTBETHMUM. HO ApyrapCcTBOTO € Bb3MOXHO Aa Bb3HUKHE U KaTo
nocrneaeallo, T. € NocTbMNBa NCkoBa Monba, C MOCTLMNBAHETO M HE MOXe [a ce Hanpaswu
KOHCTaTauusi 3a HanMuMeTo Ha pasrnexgaHus MHCTMTYT. Ho B eauH nocnensaly etan,
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ULLeLbT peluasa Aa paswvpy UCKa CU 1 Ja NpeTeHaupa HapylueHuTe My npasa v oT Apyr
OTBETHWK. V/3npaBeHn cme npep U3MEHeHWe Ha ucka 4Ype3 NpuBMMYaHE Ha CbOTBETHWK.
ToBa pgeicTBue e JOMYCTUMO, HO B criyyas TpsibBa Aa ce CbyeTaaT M3WCKBaHWATa 3a
JOMYCTUMOCT Ha M3MEHEHWe Ha WUCKa Ype3 W3MEHEHWe Ha CTpaHWTe U ycriosusiTa 3a
Z[0NyCTUMOCT Ha ApyrapcTBo.

Buaose gpyrapcTeo

Mpod. XK. Ctanes pasrpaHMyaBa cregHWTe BMAOBE APYrapCTBO — aKTUBHO UMK
nacuBHO, crioped ToBa Aany WCKbT € MNpeasBeH OT WU Cpelly HSAKOMKO Apyrapu;
(hakynTaTMBHO MNKU 3a4bIKUTENHO Cropes ToBa Lanu CbeAMHSIBAHETO Ha WCKoBETe
3aBUCKM OT XXeNaHWeTo Ha Wleua WnM MbK e ycrnoBue 3a JOMyCTUMOCT Ha WCKa;
0BMKHOBEHO U HEOBXOAUMO Cropes CTENeHTa Ha CXOACTBO MeXAy AenaTta Ha OTAenHuTe
Apyrapu. ETo ToBa nocnegHo AeneHne e oT Hal - BaxHO NpaKkTUYecKo 3HayYeHue 3aTosa B
cnefBalLuTe pegose To We 6be 06CTONHO pa3rneaaHo.

1. O6ukHogeHO Opyzapcmeo - Hanvue e, Korato MaTepuanHonpaBHOTO
MonoXeHne Ha Jpyrapute e pasfnnyHo U CrefoBaTenHO PEeLIeHMETO MOXe [a He e
€0HaKBO CnpsiMO THAX.

lMpumep: ako HAKONKO nuua TBLPAAT, Ye ca CbCOOCTBEHMUM Ha AafdeH UMOT U
uckaT ocbXJaHe Ha OTBETHMKa da MM npefage BMageHUeTo Ha cblums. B cnyyas e
Hanuue oBWKHOBEHO OpyrapCTBO, TbI KaTO €4HU UM MoraT Aa ca CcbCcobCTBeHUUM, a
Apyrn — He. Bceku 3awmtaBa cBoeTo nNpaBo Ha COBCTBEHOCT.

Mpu TO3n BUA ApyrapcTBO Baxu NPaBUIIOTO 3a CaMOCTOSATENHOCTTA Ha ApyrapuTe,
Ha TAXHOTO MaTepuanHonpaBHO MOMIOXEHWEe W ToBa e MoAdKpeneHo B pasnopeabata Ha
un. 216 TITIK, kbaeTto ce nocoyBa MW3PUMYHO, Y€ BCEKM OT [Jpyrapute [encrtsa
CaMOCTOSITENHO M HEroBUTE MpouecyanHn AencTBua n 6e30eACTBMSA HATO MON3BaT, HUTO
BpeasT Ha ocTaHanuTe.

[opu n npn 06UKHOBEHOTO ApyrapcTBo obaye Moxe Aa nMma dakTn, KouTo creisa
Oa 6baaT ycTaHOBEHW eiHaKBO CNpsIMO Apyrapute — Taka HapedeHuTe obwm daktu. Te
oTpasaBaT obLWOTO Mexay Aenata. XapakTepHo 3a TAX €, Ye MmaT e4HaKkBO MpaBHO Unn
[oKasaTenCTBEHO 3HaYeHe CnpsiMO BCUYKM Apyrapu. VIcK, npeasiBeH OT HAKOMKO nuua B
Ka4eCTBOTO MM Ha HacnegHWUM Ha NOYMHanus TUTYNSp Ha NpaBoTo - Te ca OOMKHOBEHM
Apyrapu, Tbi KaTo BCEKM OT TAX MMa CaMOCTOATENHO MaTepuarnHo-npaBHO NOMOXeHUe No
CBOATa NpeTeHUMs (OTAENHO OT TOBA HAKOW WLLLIM MOXE Aa ca HacnegHuUM, a aApyrv - He,
eauH MOXe Aa e Nomnyyun usnbrHeHune, a apyr — He). OBWMAT akT Ha NpUHaANexHoCTTa
Ha NpaBOTO KbM NaTPMMOHWYMa Ha HacnegoAaTens UM criedBa Aa e YCTaHOBEH eHaKBo.

EnHakeuTe dhakTMyeckun KOHCTaTauuu e Hanoxart efHakBu NpaBHU U3BOAU, T. €
pelueHneTo TpsbBa ga 6bae eaHaKBO 32 BCUYKM Apyrapu.

Cnopeg 1. 2 ot TP Ne 1/2000 r., OCI'K Ha BKC, npu obrKkHOBEHOTO ApYyrapcTeo,
nopagu Bb3MOXHOCTTA, @ HE HaNOXWTENHOCTTA OT €4HaKBO peLleHWe Mo Jdenarta Ha
gpyrapuTte, NOCTaHOBABAaHETO Ha OO6WO Bb33WBHO pelleHMe W OTMSHa Ha
MbPBOMHCTAHLUMOHHOTO M MO OTHOLIEHWE Ha HeobxanBanute Apyrapu Ha Bb33vBHaTa
MOXe [la CTaHe Ha OCHOBaHMWe Ha o6LmMTe 3a TX akTu. AKO Te NMNCBAT, PELLEHNETO He
MOXe Aa ce OTMEHM MO OTHOLLUeHWe Ha Heobxansanus gpyrap. MNMopagu ToBa CbAbLT He
MOXe [Aa KOHCTUTympa cnyxebHo Henopjanute xanba obukHoBeHu Apyrapwu. Takusa
nencTeust (CnyxebHO KOHCTUTYMpaHe) TOW MOXe [fAa MpeanpueMe Mo OTHOLUEHWE Ha
Heobxogumute apyrapu — un. 265, an. 2 I'MK. KoHcTuTynpaHeTo MM Moxe fa CTaHe camo
Mo TEXEH NNYEH MOYMH, Ype3 NPUCbLEAMHSABAHETO UM KbM NnogajeHarta Bb33nBHa xanba
npu ycnosuaTa Ha un. 265, an. 1 ITIK, BbB Bpb3ka C KOETO CbAbT € ANTbXEH Aa UM
cbobwm 3a obpa3yBaHOTO MO Hesi Npou3BoacTBO. BbamoxHOo e obave npegmer Ha
BbH33MBHOTO MPOM3BOACTBO Aa He 6bAe camMO OCHOBHUSA CMOP MEXAY HacpeLLHUTE rnaBHu
CTPaHW, a U BbTPELUHUTE OTHOLUEHUS MexAy OOMKHOBEHUTE apyrapu, KOWTO crop €
NnopoAeH OT PasfMYHOTO pelleHne no genaTta um. Hanpumep, Korato HAKOMKO yBPeAeH!
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OT AenuKT nuua ca npeaseunu ¢ oblia uckoa Monba npeTeHUunUTe cu 3a 06e3leTeHus..
AKO MbPBOVHCTAHLMOHHUAT CbA OTXBBbPMM UCKOBETE, 3aLL0TO OTBETHUKLT HE € U3BBbPLUMI
OesHMeTo, npu xanba oT caMo €AWH OT MLLLMTE Bb33UBHUAT CbA LUE MOXE Aa OTMEHU
MbPBOMHCTAHUMOHHOTO pELUEHUWE M MO OTHOLIEHWE Ha ocTaHanuTe (OesHUeTo Ha
oTBeTHUKa € 06LL (haKT) U NpKU AOKA3aHOCT Ha BpeaMTE UM Le MOXe Aa YBaXW U TEXHUTE
uckose. 3a uenTta Tpsbsa Aa rm e npu3oBan 3a cbaebHOTO 3acefaHne BbB Bb33vBHATa
WHCTaHUus.

CunTam 3a fgocta npaBuiHa M yMecTHa KOHCTaTauuatTa Ha BnaxoB BbB Tasu
BPb3Ka, @ UMEHHO Ye Mpu onpeaensiHe Buaa Ha APYrapcTBOTO CreABa Aa ce M3XoXaa He
camo OT BuAa Ha MaTepuarnHoTo NPaBOOTHOLLEHUE, HO 1 OT NpeaMeTa Ha ucka. BbamoxHo
e, C ornef KOHKPETHUsSI MPaBeH Crop, y4acTHULUTE B €QHO MaTepuarniHo NpaBOOTHOLLEHNE
Aa ca obMKHOBEHM unu Heobxogumu gpyrapu. Hanpumep npv eavH 4OroBOp 3a MOKYMKO-
npoaaxba npogaBaunte ca 06MKHOBEHW Apyrapu No npeasiBeHU OT TSX UCKOBE 3a MnallaHe
Ha ueHaTa (BCeku OT TAX OTroBaps 3a OTAeSIHa YacT OT 3a4b/HKEHMETO), HO MO NpeasiBeH
Cpelly TAX WCK 3a NpU3HaBaHe HULLOXHOCTTa Ha [orosopa nopaay NpoTUBOpPeYne CbC
3akoHa Te ca HeobXxoAuMU Apyrapu, 3aloTO PELLEHUETO He MOoXe Aa € pasnnyHo CnpsiMo
TSX.

BbB Bpb3ka C OOWMKHOBEHOTO ApyrapcTBO, crnefiBa fa Ce akUeHTUpa BbpXy
crnefHWTe [fABa cnyyass OT MpakTukarta, NpefcTaBnsiBaliM [[ocTa ronsiM  MHTepec:
1. HacnegHuumTe, npegsBunyM WCK 3a 3aluTa Ha MpaBo, MPUTEXaBaHO OT TEXHMWS
Hacnepoparern, ca o6MKHOBEHU, a He HeobxoauMMK Apyrapu, Tbi KaTo Mo OTHOLUEHWE Ha
CBOSITa MAearnHa 4yacTt BCeKM OT TAX MMa CaMOCTOSITENHO MaTepuarnHo-npaBHO NOMNOXeHNe
(PeweHne Ne 953/26.11.01 r., rp. A4. Ne 115/00 r., Il r. 0.). 2. ConuaapHuTe ONBXHULN He
ca Heobxoaumu, a oOGWKHOBEHW Apyrapu. MaTtepuanHo-npaBHOTO WM MONIOXEHUE €
pasnuMYHO — BCEKM OT TAX MOXe [a MNpOTUBOMOCTaBM Ha KpeauTopa CBOW JNYHU
Bb3paxkeHusa (4n. 122, an. 3 33[) n ga v3BbPLIM NpUXBallaHEe CbC CBOE HaCPELLHO
B3eMaHe, HO He M C TakoBa Ha ApYr conuaapeH anwbxHuk (n. 122, an. 2 33[) (PeweHue
Ne 2217/80r., IT. 0.).

2. Heo6xodumo dpyzapcmeo - Hanuue e, koraTo Mo CBOs npegMeT Jdenarta Ha
apyrapuTe ca TbXOecTBeHW. ToBa, KOETO rv OTnMYaBa efHO OT APYro € €AUHCTBEHO
pasnukarta B cTpaHuTe no Tsx. BegHara cneaBa Aa ce HanpaBu KOHCTaTauumsTa, Ye B TO3u
cnyyanm cbaebHOTO pelleHWe TpsibBa [da € e[HakBO ChpsiMO THAX. YTOYHEHue e
HeoOX04MMO MO MOBOA HA W3MNOM3BaHMSA TEPMUH “TbxaecTBeHn aena’. 3a pga 6vpat
THXKOECTBEHM MO CBOS MpeaMeT, Aenata Ha gpyrapuTe B cnyva Ha Heobxogumo
apyrapcteo TpsibBa ga ce OTHacsAT A0 €4HO UM CbLO NPaBOOTHOLUEHWE, B KOETO KaKTo
nocoysa npod. Ctanes “BCUYKU Apyrapu ca y4aCcTHULUM UMM UMaT ChpsIMO Hero efHo u
CbLLO NPaBHO NOMNOXeEHNE”.

Hanpumep: cbnpy3aunTte no npeasBeHn OT UMK CPeLLy TAX UCKOBe 3a COBCTBEHOCT Ha
MUMYyLLEeCTBa B PEXWM Ha CbMpyxecka uMyllecTBeHa o6LWHOCT. AkO MMOTBHT € obL,
PELLEHNETO MO OTHOLLEHUETO Ha CbMPY3UTE HE MOXE Aa € Pa3fNYHO - UCKBT LLe Ce YBaXM
UM OTXBbPIM U NO OTHOLLEHWE Ha ABamarTa.

Cnopeg 1. 17 ot TP Ne 1/2001 r., OCIK Ha BKC, npu nocrtaHoBsiBaHe Ha
MbPBOMHCTAHLMOHHO pelleHne, 6e3 y4acTMeTo Ha Heobxooum Apyrap KaTo cTpaHa no
[enoTo, Hanuue e nopok, 06ocHoBaBall, 06xansaHeTo My KaTo HernpaBUIHO.

Mpwn nck 3a co6CTBEHOCT, KOraTo OTBETHUKBT € yYpeaus BeLLHO MPaBo Ha CTPOeX
BbPXY UMOT B MNoM3a Ha TPETO Nuue, Mexay TAX € Hanuue Heobxoaumo ApyrapcTeo, Thi
KaTo e Hanuue edHaKBOCT Ha MaTepuanHo-NpaBHOTO MM MONIOXKEHWE CNPsSIMO Wlleua -
npaBoOTO Ha TPETOTO Nu1Le NpousTya oT ToBa Ha oTBeTHMKa (Pewwenne Ne 531/10.05.94 r.,
rp. 4. Ne 373/94 r., IV r. 0.). AHanorn4YHo € MNoroXeHNeTo, ako OTBETHUKLT € anopTupan
CMOpHUS UMOT B KanuTana Ha ApY>XeCTBO - Te ca Heobxoamu apyrapu.

3. 3adwbmkumenHo O4pyeapcmeo - nNpeAcTaBnsiBa YacTeH cnydva Ha
Heo6Xx0AMMOTO ApYrapcTBO, NPU KOWTO Y4acTMETO Ha BCUYKM Apyrapu B Mnpoueca e
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ycroBuMe 3a Heroeata p[onyctumocT. [1o npaBuno e Hanuue camMo B M3PUYHO
npeaBuaEeHNTE OT 3aKOHa CryyYau UnM Korato ecTeCTBOTO Ha crnopa ro Hanara. [pumep:
uckbT 3a pdenba TpAbsa Aa O6bAae HACOYEeH KbM BCUYKM  Apyrapu, y4acTHULUM B
MMyLLeCcTBEHaATa OGLLHOCT.

[enata Ha 3aab/KUTENHUTE Apyrapu He ca npoLecyanHo camoctositTendu. Uvar
o6LWo NpaBo Ha UCK CbC CbBMECTHA MpouecyarnHa nerutumaums. TexecT 3a vieua e ga
KOHCTUTYMpa BCUYKM CbULULM MNU  CbOTBETHUUM. CbabT ChnyxebHO KOoHCTUTyupa
oCcTaHanuTe Apyrapu, ako ULeUbT e nponycHan ToBa. B OTKNoHeHWe oT ANCMNO3UTUBHOTO
Hayano, cbAbT CryxebHO ce HamecBa MPU KOHCTUTYMPAHETO Ha CTpaHu B npoueca.
3aabKUTENHOTO  OPYrapcTBO € CBbp3aHO CbC  3abiDKMTenHa  npouecyanHa
neruTUMaums.

Cnepgga da ce akueHTMpa BbpXy akTa, 4e camMo HeobGXoaAMMOTO ApYrapcTBO ce
Oenn Ha 3agbiikuTenHo W dakyntatuBHo. OOWKHOBEHOTO ApyrapcTBO € camo
akyntatmeHo. O6LHOCTTa Ha Aenata npu OBMKHOBEHOTO ApYrapCcTBO He € TONKoBa
ronsma, ye Aa ce Hanarat eHakBu CbaebHU pelleHus.

B nponsBoacTBOTO 3a pasnpenensiHe non3BaHeTo Ha CbCcoBCTBEH MMOT CbobpasHo
3akoHa 3a co6CTBEHOCTTA, CbCOOGCTBEHMUMTE Ca 3a4biMKUTENHO Heobxoaumu apyrapw,
KaTo CbAbT € ONbXEH Aa Cneau crykeGHO 3a KOHCTUTYMpPaHEeTO UM kaTo Takuea U Aa
[afe ykasaHusi Ha uLlela [a HacouM Mcka CU cpelly BCUYkM oTBeTHUUM (PelueHne Ne
1804/30.11.99 r., rp. A. Ne 649/99 r., IV r. o0.). ToBa cnegBa OT Heo6xoaMMOCTTa
nonssaHeTo Aa ObAe pasnpederneHo Mo HayvH, KOWTO € CbOobpaseH C AeNCTBUTENHUTE
npaBa Ha BCUYKM OTBETHMUM B OOLLHOCTTA, Nopaau KOETO yyacTMeTo MM B npoueca e
HanoxuTtenHo. CbaebHoTo pelieHne no un. 32, an. 2 3C 3amectBa NUMCBaLLOTO
cbrnacue Ha MHO3MHCTBOTO OT CbcOGCTBeHUUMTE. [1OKOMNMKOTO MHO3WHCTBOTO He e
KOMMETEHTHO Aa pasnpegenss Non3BaHeTo Ha UMOoTa MO HauWH, NWLaBall, HSKOW OT
yyacTHMLUMTE B OOLLHOCTTa OT Bb3MOXHOCTTa [a ynpaxHsiBa npasaTta Cu, TO U CbAbT €
ONbXEH [fAa pasnpedenu Mosfi3BaHeTo Taka, Ye ga cbobpasu npaBaTa Ha BCUYKK
cbcobeTBeHMUM, a obycnaBs HeobxoaMMOCT OT y4acTMeTO Ha BCEKM OT THAX B
npou3BOACTBOTO.

B penbeHoTo Npou3BOACTBO CbCOGCTBEHMUMTE Ca 3a4bIIKUTENHO HeoOXoaMmu
apyrapu. Crnopea un. 75, an. 2 3H genba 6e3 yyactve Ha CbHacnefHUK € HULLOXHa, a
un. 34, an. 2 3C npeaswxaa, Ye npasunara 3a genba Ha HacneacTBoO BaxaT v npu aenba
Ha cbcobcTBeH umot. Cnopep MMM Ne 4/64 r. ctpaHn B genbeHOTO Npou3BOACTBO ca
3aO0b/MKMTENHO BCUMYKM CbHacnegHuun (cbcobeTBeHuum). 3agbrmkeHne Ha cbia e
cnyxebHo aa cneam 3a KOHCTUTYMPAHETO MM B NMPOU3BOACTBOTO.

Korato genbata e HuLIOXHA Ha ocHoBaHue un. 75, an. 2 3H, moxe ga O6bae
npeasBeH HOB UCK 3a fenba C y4acTMeTo Ha BCUYKM yyacTHuum B obHocTTa (MM Ne 7/73
r.). CnepoBaTenHo, B TakbB Cryvall HeyvacTBanuAT B Aenbara CbCOOCTBEHMK HAMA
MHTEPEC [a McKa OTMsiHA Ha BRS3NOTO B cura cbaebHo pelueHve no pega Ha un. 304
MK, Tbi1 KaTO CbLLOTO He ro 06BbLP3Ba.

Mocneauum oT HeyyacTUeTO B NPOU3BOACTBOTO Ha HAKOU OT Apyrapure:

3aBuUCAT OT BMAA Ha ApYrapcTBOTO.

- Mpun 0OGMKHOBEHOTO APYrapCcTBO HEYYaCTMETO Ha eauH OT OOMKHOBEHMTE Apyrapu
HsiMa [ja ce OTpasu B NpaBHaTa cdepa Ha ApyruTe yyYacTBallm nuua.

- Mpn HeobxoaMMOTO ApyrapcTBO He e Taka. MioeHTUYHoCTTa Ha AenaTa o3HavaBa,
Ye TpsibBa Aa ce B3eMe efHakBo pelueHue. MpaBoTo e 06Lwo 1 HegenuMo. 3aToBa cunara
Ha NpecbAeHO HeLo Ha pelleHneTo o6Bbp3Ba Hey4yacTBallMs B OENOTO HeobGXoaum
apyrap. 3akoHbT My AaBa cpeacTBo 3a 3awuta u — un. 304 MK — otmsHa no mon6a Ha
TPETO Hey4yacTBaLlo B npoueca nuue.

CrnepoBaTtenHo MOXe [a Ce Hanpasu CriefHust M3Bof4 — Ten, KouTo Tpsbea aga ca
KOHCTUTYMpaHu KaTo HeobGxoauMu Opyrapu, HO He ca O6unu KOHCTUTyMpaHu e 6baaT
00Bbp3aHN OT cuflata Ha MPUCBLOEHO HELWO, HO MoraT ga ro atakyBaT CcbaebHoTo

-89 -



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

pelleHve ¢ Monba 3a OTMsIHa, ako TO € HEU3rogHo 3a Tsax. C ToBa Npaeo pasnornara caMmo
Hey4acTBanua Heobxoaum Apyrap, 3a KOroto peLUeHETO UMa CuUa Ha NMPUCHOEHO HELLO.
BbB Bpb3ka C pasrnexgaHusi MHCTUTYT cnedBa Aa ce oTbenexu, 4e McKoBeTe 3a
Nnpousxof Ha pasnuyHu feua, poAeHW B pasfnyHM BpeMeHa OT efHa M Cblua marika oT
pas3nuyHu Gawm, He MoraT da 6baaT cbeguHeHW. ToBa € HeAOoMyCTUMO KakTo nopagu
€CTeCTBOTO Ha CropoBeTe, Taka M nopagu ycrnoBusATa 3a OOEKTMBHO U CyBGEKTUBHO
cbeanHeHune Ha nckoseTe, npeasuaeHm B MK, (Pewenune Ne 2346 ot 25.09.1968 r.)
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KoHcTuTyumMoHeH cba Ha Penybnuka Bbnrapus

Mapusa CtosHoBa

The Constitutional court is an institution with special disposition. It is an unusual public institution
which place cannot be found among any of the Three state authorities.

The Constitutional court takes its self-dependent place into the system of the public regulators.

The Constitutional court secures supremacy of the Constitution.

Key words:Constitution; Constitutional court; Division of Authorities; Dispute for competence; An
interpretation of Constitution;

Kato BbpxoBeH 3akoH, KoHCTUTyuMsiTa CTOM HaW-BMCOKO B MHepapxusata Ha
HOpPMaTUBHWUTE aKTOBE M ApPYrMTe 3aKOHW He MoraT Aa i NpoTMBopeYyarT.

B Penybnuka bBbnrapus MHCTUTYUMATA, YMETO OCHOBHO MpefHasHavyeHue e
ocurypsiBaHe BbpXoBeHCTBOTO Ha KoHCTUTyumsaTa e KOHCTUTYLMOHHUAT CbA. Tow € opraH,
cb3gapeH ¢ KoHctuTyumusita ot 1991r., cbe 3agaya cneumanmampaH u3BbHNaprnaMmeHTapeH
KOHTPON 3@ KOHCTUTYLIMOHHOCT Ha 3aKoHUTe.

KOHCTUTYLMOHHUAT Cbh € WHCTUTyuMst ¢ ocobeH xapaktep. Ton e o0cobeH
ObpXXaBeH OpraH, YMeTo MSCTO B AbpXKaBHATa CMCTEMa He MOXe [ia Ce TbpCu cpef TpuTe
BnacTn. Tol 3aema CBOe CaMOCTOSATENIHO MACTO B cMCTeMaTta Ha AbpXaBHWTE OpraHu,
KaTo HeroBoTO [AeWcTBMe € OT no3nuMata Ha KOHCTUTYLMOHHOCTTa, a He Ha
LenecbobpasHocTTa. Tasn cBOs aBTOHOMHOCT KOHCTUTYLIMOHHUSI CbA KOHKpeTusupa B
PeweHre Ne18 ot 1993r. — ,KOHCTUTYLMOHHUAT CbA YNpaXHsBa CBOUTE BIIACTHUYECKU
KOMMETEHTHOCTM HE3aBNCUMO W Hape[ C PbKOBOAHMTE OpraHu Ha TpuTe Bnactu’.

KoHcTuTyumnoHHuAT cba Ha Penybnvka Bbnrapus ce cvctom ot 12 cvaun. EgHa
TpeTa OT TaX ce u3bupaT oT HapogHoTo cbbpaHue; efHa TpeTa ce HasHayaeaT oOT
npesngeHTa Ha Penybnukata; v egHa Tpeta ce m3bupaT OT Konerusi, CcbCTaBeHa OT
obwute cvbpaHna Ha BbpxoBHus KacaunoHeH Cba 1 Ha BbpxoBHUSt AOMUHUCTPATUBEH
cba.

3a cbaum B KOHCTUTYUMOHHMS CbA ce u3bupaT camo HpPUCTU C  BUCOKM
npoecnoHanHn n HpaBCTBEHN KavyecTBa. MUHMMAIHO U3NCKYEMUSAT IOPUANYECKM CTax €
neTHageceT rognHu, KOWTO Npe3ymmpa KayecTBOTO ,BUCOK MpodecnoHannsbM”. 3aKoHbT
3a KOHCTUTYLMOHHMA CbA KOHKpeTU3Mpa W3NCKBaHWATa 3a M3bMpaeMocT Ha cbauuTe.
KangupaTtute TpsibBa Aa 6baat 6Gbnrapcky rpaxaaHu, KOUTO HAMAT ApYro rpaxaaHcTBo.

M3bpaHnTe M HaszHaYeHU KOHCTUTYLMOHHW CbAWW CTaBaT AeiCTBall, AbpxaBeH
opraH cnep KOHCTUTyMpaHeTo Ha KOHCTUTYUMOHHMA cba. Ha nbpBOTO 3acepaHve
KOHCTUTYLUMOHHMTE CbAUM nomaraT knetsa 3a [A0OpPOCLBECTHO WU3MbIHEHWE Ha
3agbikeHnaTa cu. KneteaTa ce nonara B NPMCHCTBMETO Ha nMpesnaeHTa, npeacenarens
Ha HapogHoTo cbbpaHue u npepcepatenuTe Ha BbpXoBHWMSA KacauMOHEH CbA M Ha
BbpxoBHMA agMUHUCTPaATMBEH CbA, KOETO YAOCTOBEPSBa aBTOHOMHOTO MOMIOXEHME Ha
WHCTUTYLMSITA CNPSAMO OCTaHanuWTe BUCLUM AbPXKaBHW OpraHu W Hapep Cc ToBa, HeWHaTta
PaBHOMOCTaBEHOCT C TsAX. BcTbnBaHeTO B AMBXHOCT U pearnHo OCbLUECTBSIBAHE Ha
npaBoMoLUMATa € OCHOBHATa NpaBHa nocrneguua OT nonaraHeTo Ha knetsaTta. [lpu
obHOBsABaHe Ha CbCTaBa Ha CbAa HOBOM3OpaHUTe CbAuW CbLUO nomnaraT kneTsa.

MbpBOTO 3acepaHne Ha Cbaa ce OTKPUBA M PHKOBOAW OT HaW-Bb3PACTHUA CbAMS.
KoHCTUTYuMOHHMTE cbaum camu u3bupat npegcenaren, KOETO € M3pa3 Ha BbTpeluHaTta
aBTOHOMMSA M HE3ABMCUMOCT Ha cbaa. N3bpaH e kaHAMAaThT, KOWTO MOMy4n rnacoBeTe Ha
noBeye OT MOMoBMHATA OT BCUYKU CbAuu (7 rnaca). 3akoHodaTenaT e NpeaBUAnn U3Xof,
OT CuTyaumsl, Npu KOATO rflacoBeTe Mexay ABaMma KaHauaatu ce nodensdTt no pasHo. 3a
n3bpaH ce cuuta TO3W, KOWTO € C Mno-ronsM npodpecuoHaneH crtax. [pu noytu
HeBBb3MOXHAaTa cUTyauus- ABamaTta kaHAuAaTY Aa nomydvat no paseH 6poii rmacose u Aa
umart efHaKkbB NpodecuoHaneH cTax, 3a u3bpaH ce cumTa No-Bb3PACTHUAT kaHauaat. 3a
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Aa ce rapaHTupa cBo60OAHOTO BOMEnssBeHNe Ha CbauWTe, rmacyBaHeTo ce npoBexaa
TamnHo.

MpencenatenaT ce n3bupa 3a Cpok OT TpU roauMHU. Tol MMa NONOXEeHWEe Ha NpbB
MeXay paBHM MpU OCblUecTBABaHe MpaBoMowmaTa Ha KOHCTUTYUMOHHMS Cba M €
paBHOMOCTaBEH C oOcTaHanuTe cbauun. KaTo opraHusaumoHeH W agMUHUCTPaTUBEH
pbkoBoguten Ha Cbpaa, npeacefaTenaTt: NpeacTaBnsBa CbAa; PbKOBOAU 3acefaHusTa
ynpaensea OtwomxeTa; pasnpegens pabotata Mexgy CbAuWTe; HasHadyaBa rnaBHUS
ceKkpeTap U CryXxutenure; pbKoBoAW aAMUHUCTPATUBHO CbAa; obHapoaBa aktoseTe. Npu
OTCbCTBUE NpeAceaaTensT ce 3amMecTBa OT Hal-Bb3pacTHNA Cbaus.

KOHCTUTYUMOHHMAT CbA € MNOCTOSHHO AeicTBalia WHCTUTYyuus. Toih e
€OMHCTBEHUAT BUCLL AbPXaBEH OpraH, KOMTO Nepuoanyeckn o6HOBSIBA YacT OT CbCTaBa
cu. KoHCTMTyumsATa e yCcTaHoBUNa MEXaHn3bM, KOMTO OCUrypsiBa Ha CbAa HemnpekbcBaeM
mMaHaaTt. BbBegeHUSaT npuHUmMn npn o6HOBABaHE Ha CbCTasBa My € MPUHUMNBT Ha poTauus.
MaHaaTbT Ha KOHCTUTYLMOHHUTE CbAMU € 9 roAWHU, HO Ha BCEKW TPU FTOAUHW CbCTaBbT My
ce obOHoBsiBa C efgHa TpeTa (4 cbaoun). To3n mMexaHM3bM Ha nepuoguyHo obHoBsiBaHe
ocurypsiBa HenpekbLCBaeMOoCT Ha AelHocTTa Ha KOHCTUTYLUMOHHMA cbA. OcBeH ToBa ce
ocurypsisa NpMeMCTBEHOCT Ha paboTaTta My. Tpu Mecela Npean usTnyaHe Ha MaHgarta Ha
CbOTBETHUTE CbAMW, NpeacefaTenaT npegnara Ha opraHuTe, OT 4YMHATO KBOTa ca
n3nbyeHn, ga n3bepart unm HasHavaT HOBU CbAUM

CTaTyTbT Ha KOHCTUTYLUMOHHUTE CbAMK ce onpeaens oT KoHcTuTyumsaTa, 3akoHa 3a
KoHcTuTyumMoHHna cbg w  [paBunHuka 3a opraHusauuaTa Ha AdevHocTTa  Ha
KOHCTUTYLUMOHHMA CcbA. THAXHOTO MpPaBHO MOMOXEHWEe € MpUPaBHEHO C ToBa Ha
npeacepnatens Ha HapogHoTo cbbpaHue. MNMONoXeHMETO Ha KOHCTUTYLMOHEH CbAaus e
HeCbBMECTMMO C NpeacTaBuUTENeH MaHAaT; CbC 3aeMaHe Ha ObpXaBHa unu obliecTseHa
OTBXHOCT; C YreHyBaHe B MOMUTUMYECKW NapTUM UMW CUHAMKATU; C YNPaKHABaAHETO Ha
cBoboAHa, TbProBcka Unu agpyra nnareHa npodecuoHanHa genmHocT. CbaunTe ce nonssar
C UMYHUTET, KOWTO Ce u3pa3siBa B TsAXHaTa HakasaTenHa HenpukocHoBeHoCT, 6e3 aa
BM3Mpa Haka3aTenHata UM HEOTTOBOPHOCT 3a M3Ka3BaHWs, 0CO6EHN MHEHWS U rnacyBaHe.
MMyHUTETBT Ha Ccbauute ce cHema OT KOHCTUTYLMOHHMA CbA MpW HanuuneTo Ha
[0CTaTbyHO AaHHM 3a M3BBPLLEHO TEXKO YMULLNEHO NpecTbnneHve. [MaBHUSAT NpoKypop
npegoctass gaHHute Ha Cbaa. PelieHveto ce B3ema C kBanuuUMpaHO MHO3UHCTBO,
Han-mManko OT ABe TpeTu OT BCuYkM cbaum (8 rmaca) ypes TanHo rnacyBaHe. Cnep
CHEMaHeTO Ha MMyHMTEeTa cpelly KOHCTUTYLMOHHUSA Cbausi Moxe da 6bae Bb3OyaeHO
HakasaTenHo npecneaBaHe.

KOHCTUTYLUMOHHMTE CbAMM peanuanpaTt KOMMETEHTHOCTTa Ha KOHCTUTYLUMOHHMSA
Cb, KaTo y4yacTBaT B 3acefaHusATa; NOoAroTBAT Aena KaTo CbAWMW-AOKIaguMum no THaX
B3eMaT OTHOLLEeHMe No 06ChXxaaHnTe BbNPOCHK; rnacysar.

MaHOaTbT Ha KOHCTUTYUMOHHWTE CbOUWM Ce MpekpaTaBa cnej u3TUdaHe Ha
KOHCTUTYLIMOHHO onpeaerneHns CpoK 1 NpeacpoYHo

MpekpaTaBaHeTO Ha MaHAaTa Mopagu U3TUYaHEe Ha Cpoka Ha MbIHOMOLLMSATA UM
ce obsBaBa oT npeacepatens, 6e3 Oa e HeoOXOAMMO W3BBLPLUBAHETO Ha ApYru
npoueaypu. Mo cBOSA xapakTep OCHOBaHWATa 3a NPedCcpPOYHO NpekpaTsaBaHe Ha MaHaaTa
moraT fa 6baaTt dhopManHo pasrpaHMYeHM Ha CaHKLMOHHM U fo6poBonHWM. MaHgatsT ce
npekpaTtsBa NpeacpoYHO MO UCKaHe Ha KOHCTUTYLIMOHHUSA CbAWs C NodaBaHe Ha OcTaBka
npea KoHcTuTyumoHHus cba. OctaBkaTa e Ao6poBofeH oTka3 oT MaHaaT. ABTOMaTUYHO
ce npekpaTtaBa MaH4aTbT HA KOHCTUTYLMOHEH CbAuUS Npu HeroBaTa cMbpT. O6ABABaAHETO
cTaBa OT npeacepdatens. MaHgaTbT Ha CbAMSA Ce nNpekpaTsaBa NpPeacpoYHO U npu
dakTuyecka HEeBBH3MOXHOCT Aa M3MbMHSABA 3a4bllKeHusATa Cu noBeve OT efHa roavHa
CaHKUMOHEH xapaKkTep vMa npekpaTsBaHeTO Ha MbIIHOMOLLMATa NpW BNM3aHETO B cuna
Ha npucbaa, C KOSTO € HamnoXeHO HakasaHue nuwasaHe OT cBoboda 3a yMMLLNEHO
npectbnnedne. ManHgaTtbT Ha cbausiTa Ce MpekpaTsBa M MOpagu HEeCbBMECTUMOCT C
npeacTtaBuTENeH MaHOaT, CbC 3aeMaHe Ha [ObpXaBHa M obLlecTBeHa AONTBbXHOCT, C
YNEHCTBO B MONMWTUYECKa NapTMs UM CUHAMKAT W C YNpaxHsBaHeTo Ha cBobogHa,
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TbproBcka uMnu gpyra nnareHa npodgecuoHanHa AevHOCT. PelleHusiTa ca OKOHYaTemnHu,
He noanexaT Ha obxansaHe un ce obHapoasat B "[bpxaBeH BECTHUK" B 15-AHEBEH CpokK
oT npuemaHeto um(un. 11, an. 4 3KC). OcsobogeHuTe mecTa GuBaT nombrBaHW OT
KBOTaTa Ha opraHa, YMITo NpeAcTaBUTEN € CbAausaTa C NpekpaTeH MaHaarT.

KoHcTuTyumMoHHMAT cb He aenctea ex officio, T. e. He Moxe Aa ce camocesupa.
Toin TpsibBa ga 6bae cesupaH, 3a Ada YnNpaxHuW cBouTe npasBomowms. KoHcTutyuusTa
onpaBoMOLLi@Ba CTPOro onpefeneH Kpbr opraHu, KOUTO MoraTt Aa ceaupar cbaa. Tosa ca:
1/5 oT HapogHwuTe npeacTaBUTEnu, Npes3naeHTbT, MuHUCTepCKUAT cbBeT, BbpxoBHMAT
KacauWoHeH CbA, BbpxOBHUSIT agMUHUCTPaATMBEH CbA W rMaBHUAT npokypop. Korato B
KOHCTUTYLIMOHEH CNop 3a KOMMETEHTHOCT y4YacTBaT OpraHu Ha MeCTHO camoynpasreHue,
Te cblWo MoraT gda cesupat KoHcTUTyuumoHHuus cba. lNojapgeHaTta OT npesnaeHta u
BMLUENPE3NAEHTa, KakTo M OT KOHCTUTYLUMOHEH CbAMs OCTaBka CbLO € OCHOBaHuWe 3a
ceaupaHe Ha KoHCTuTyumoHHus cba,. C gonbnHeHnneTo Ha KoHcTuTyumaTa, obHapoaBaHo B
OB, 6p. 27 ot 2006r., ombyacMaHbT CbWO MOXe Aa ce3vpa KOHCTUTYLUMOHHUS Cbh C
UCKaHe 3a yCTaHOBSBaHE NPOTMBOKOHCTUTYLMOHHOCT Ha 3aKOH, C KOMTO ce HapyllasaT
npasa v cBO60OAM Ha rpaxaaHnTe.

KOHCTUTYLUMOHHMAT CbA € OpraH, YMATO OCHOBHa (PYHKUMS € [a yrnpaxHsBa
KOHTPOM 3a KOHCTUTYUMOHHOCT Ha 3aKkoHUTE, 3a [da OCUTypu BbPXOBEHCTBO Ha
KoHcTuTyumMsaTa, HEenpoTMBOPEYMBOCT Ha MpaBHaTa cucTtema u GanaHc B nybnuyHaTta
BMacT.

[naBHaTa 3agava Ha KOHCTUTYUMOHHMS Cba € npeau BCUMYKO Aa crneau 3a
CbOTBETCTBMETO Ha npuemaHuTe oT HapogHoTo cbbpaHue akToBe C pasnopeabute Ha
KoHctutyumsta. lpaBomowwmsita My, camu no cebe cu [oOCTaTbyHO LUMPOKM, ca
uMnepaTUBHO M M34YeprnaTenHo NocodeHn B camaTa Hes. Te cnegosaTtefiHO He moraTt Aa
6bAaT HUTO pasWMpsBaHK, HUTO OrpaHMYaBaHW CbC 3aKOH, KOETO BMPOYEM € U U3PUYHO
noctaHoseHo ¢ 4. 149, an. 2 ot KPB. MopgobHo Ha apyriTe eBpOnenckn KOHCTUTYLIMOHHN
cbaunuwa, M O6bArapckuat KOHCTUTYUMOHEH CbA € OpraH, KOWTO € He3aBUCUM OT
MapnameHTa, npeangeHTa Ha Penybnukata n ot MuHucTepckusi cbBeT. Tow e Npu3oBaH,
KaKTo B ApyruTe eBpOneinckn abpxasu, Aa 06e3neyn BbpxOBEHCTBOTO Ha KoHctutyumata
CNpsIMO 3aKOHWTE W ApyrMTe akToBe Ha napnaMeHTa, Kakto W ChpsaMo ykasute Ha
npesvgeHTa Ha Penybnuvkara.

MpaBomowmsa Ha KOHCTUTYUMOHHMA cbg moraT ga 6baar knacuduumpaHu B
cnegHuTe rpynu:

1. TbnKyBaTeNnHO npaBoMolLyue:

KOHCTUTYLIMOHHUAT CbA Hal-Hanpea AaBa 3a4bIKUTENHU 32 BCUYKU NpaBHU CybekTu
TBHIKYBaHNA Ha KOHCTUTYUMOHHUTE pasnopeabu. W gpyrm opraHu moraT ga TbiKyBaT
HOPMUTE Ha KOHCTUTYLUMATa, HO [aBaHOTO OT KOHCTUTYUMOHHMSA CbA TbAKyBaHe WMa
HagMOoLHO AencTBue cnpsMo Tax. Mo To3uM HayvH ce nmoctura HeobxoaMMoTo 3a egHa
npaBoBa AbpXaBa efHakso pasbupaHe u npunoxeHne Ha OCHOBHWSA 3aKOH Ha CTpaHaTa.
3aabKMTENHOTO ThilKyBaHe Ha KoHCTUTyuMsaTa Mma 3a OCHOBHa LEn paskpuBaHe
cMucbna Ha pasnopegbaTa B CbOTBETCTBME C KOHTEKCTa M Bpb3kaTa W C ocTaHanute
pa3nopeabu u npuHumnuTe Ha KoHcTutyumaTa. ThiKyBaHETO Ha KOHCTUTYLMOHHUTE HOPMU
ce ocopmsi B pelleHne Ha KOHCTUTYLMOHHMSA CbA, KOeTo ce obHapoasa B ,[bpxaBeH
BECTHUK.

2. KoHTposn 3a KOHCTUTYLIMOHHOCT:

2. 1 KOHCTUTYLMOHHMAT CbA CE MpoM3Hacs MO WUCKaHWSA 3a YCTaHOBsiBaHE Ha
NPOTUBOKOHCTUTYLIMOHHOCTTA Ha 3akoHUTe, ApyrM akToBe Ha HapogHoTo cbbpaHue
(MpaBunHuk 3a opraHusauusaTa n gevHoctTa Ha HC, pelueHus, geknapaumm) u aktoBe Ha
npesugeHTa. Tpabea ga ce nogveprae, 4Ye NpPaBoOTO Aa Ce YCTaHOBsIBA HECLOTBETCTBUE
mexay KoHcTuTyumaTa n 3akoHa MpuHaanexu eauMHCTBEeHO Ha KOHCTUTYUMOHHUS cba.
ToBa npaBo HAMAaT AOpU BbPXOBHMAT kacauMoHeH CbA U BbpXOBHUAT agMUHUCTPaTUBEH
cba. Korato cmeTHaT, 4e ca YCTAHOBUIM HECBLOTBETCTBME MEeXAy 3akoHa U
KoHcTuTyumsaTa, BBbpXOBHUAT agMUHUCTpaTMBEH CbA W BBbPXOBHMAT KacauMOHEH Cbg
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cnupart CbOTBETHOTO NMPOM3BOACTBO M BHACAT BbMpoca 3a pelwlaBaHe B KOHCTUTYLMOHHMSA
cba. KOHTpOMbT 3a KOHCTUTYLMOHHOCT Ha 3akoHuTe, aktoBeTe Ha HC u aktoBeTe Ha
npesugeHTa cTapTMpa CbC CE3MpPaHeTo Ha cbAa, kaTo 06pa3yBaHETO Ha KOHCTUTYLMOHHO
[eno He cnupa OelcTBMETO Ha aTaKkyBaHWs 3akoH. CbabT NpuemMa peLleHus, KoMTo umat
KOHCTUTYTMBEH eeKT U ca 3aAbIDKUTENHU 3a BCUYKU OBbPXaABHW OpPraHu, lopuanyvecku
niua v rpaxgaHn. PelleHusiTa ca OKOHYaTeNHW M He noanexar Ha obxansaHe no
cbaebeH nnu agMUHUCTpaTUBEH ped. Te MMaT cuna Ha NPecbAeHO HeLlo — PELUEHUST OT
cba crnop He Moxe Aa 6bae nogHoBeH. AKTbT, 06sBEH 3a NPOTUBOKOHCTUTYLUMOHEH, HE
ce npunara oT AEHS Ha BNU3aHETO Ha pelleHneTo Ha KOHCTUTYLMOHHKA cba B cuna. AKo
3a NPOTMBOKOHCTMTYLMOHHA € 00siBeHa 4acT OT 3aKOH WiW OTAENEeH TEeKCT, ocTaHanara
yacT 3anasBa gelcteneTo cu. MickaHusATa 3a ob6aBsiBaHe Ha 3akoH, aktoBe Ha HC un akTtoBe
Ha npesugeHTa 3a MPOTUBOKOHCTUTYLMOHHM MoOraT fga ce npaBaAT OT [eHd Ha
obHapogBaHeTo UM, 6e3 ga ce n34akea BNM3aHETO MM B cuna.

2. 2 OTHOCHO 3aKoHUTEe KOHCTUTYLIMOHHMAT CbA UMa OLle eAHO NPaBOMOLLME, HO TO
ce OTHaca He [0 YyCTaHOBsABaHe Ha CbOTBETCTBMETO MM C KoHcTuTyuusita, a [o
yCTaHOBsIBaHE Ha CbLOTBETCTBMETO UM C OOLLONPM3HATMTE HOPMWU Ha MEeXOYyHapOL4HOTO
npaBo U C MexXOyHapoaHWTE OO0roBopu, no kouto bBwnrapus e ctpaHa. KoHTponbT 3a
CbobOpa3HOCTTa Ha 3aKOHWUTE C MEXAYHapOOHOTO NPaBoO € Bb3aUrHaT 4O paHr Ha KOHTPON
Ha KOHCTUTYLMOHHOCT, Tbl KaTto MexayHapogHuTe [OroBopu, patuguumpaHm no
KOHCTUTYLUMOHEH pef, obHapoasaHu 1 Brie3nu B cuna 3a Penybnuka Bwnrapus, ca yact
OT BBTPELWHOTO MNpaBO Ha CTpaHaTa W umaT NpeaumcTBO Npea Te3n HOpMUM Ha
BbTPELUHOTO 3aKOHOAATENCTBO, KOUTO WM nNpoTuBopeyaT. ToBa e npeaBapuTeneH
KOHTPOM, KOMTO TpsibBa Aa M3KIMOYM pUcKa 3akOHBbT 3a paTudukaumsaTa Ha CbOTBETHUS
MeXayHapoaeH A0roBop Aa Ce oKaxe HeCbOoTBETEH Ha KoHCTUTyuusTa.

KoHTponbT Ha KoHCTUTyuMOHHMst cba oOxBalwla He camMo w3gajeHuTe cneqg
KoHCTUTYuMsTa 3aKOHM, HO U 3aKOHWUTE, U3gadeHn nNpeamn Hes (T. Hap. 3aBapeHo NpaBo) —
Onpegenenne Ha KC Ne1 ot 1996r. KOHCTUTYLMOHHUAT Ccba obaye He MoOxe Aa OTMEHS
pelleHuaTa Ha BbpxoBHUSI kKacaumMoHeH CbA U Bbpx0BHUA agMUHWUCTPATMBEH CbA, ako Te
npoTtusopeyat Ha KoHcTutyumaTta. Lo ce kacae o MuHMUCTEpPCKMA CbBET U MUHUCTPUTE
TO KOHTPOMbBbT 3a CbOOpasHOCTTa Ha TexHWTe akToBe C KOHCTUTyuusATa M 3akoHWUTe €
Bb3MN0OXeH Ha BbpXxoBHWUS aaMUHUCTPATUBEH CbA. 3aefHo € Hero KOHCTUTYLIMOHHUAT CbA
obesneyaBa OCHOBHOTO M3uckBaHe Ha KoHcTuTyuusTa (4n. 4), Penybnuka Bwnrapus ga
Obae NpaBoBa AbpKaBa, T. €. AbpXaBa, B KOSTO NPaBOTO € LLEHHOCT OT Hal-BUCOK paHr, B
KOSITO 1 BbPXOBHUTE ObPXKaBHW OpraHu ca noadvMHeHn Ha KoHCTUTyumaTa u 3aKkoHuTe, a
rpaxxgaHute umat npoknammpanun ot KoHCTuTyumnsTa u rapaHtupanm ot KOHCTUTYLIMOHHKSA
Cbf, OCHOBHM MpaBa M cBoboau. ETO 3awo Moxe C OCHOBaHWe [fa ce Kaxe, 4e
KOHCTUTYLMOHHUAT cbA e britocTuten Ha KoHcTutyumaTa.

3. lNMpounsHacsaHe no cnopose:

3. 1 KOHCTUTYUMOHHMAT Cbh Ce MpomsHacsa Mo CrnopoBeTe 3a KOMMETEHTHOCT,
Bb3HUKHaANM mexay HapoaHoTo cbbpanue, npesugeHta u MUHUCTEPCKUSI CbBET, KAKTO U
MeXay OpraHuTe Ha MeCTHOTO CaMoynpaBfieHue, OT efHa CTpaHa, W LeHTpanHute
U3MBIHWUTENHW OpraHu, OT Apyra, KaTo No TO3M HayuMH OCbLUECTBSABA KOHCTUTYLMOHEH
apbutpax. Crnopeg un. 17, an. 3 oT 3akoHa 3a KOHCTUTYLIMOHHUAT CbA 3a pellaBaHe Ha
CcnopoBe 3a KOMMeTeHTHocT no un. 149, an. 1, 7. 3 ot KoHcTuTyumsita nckaHuaTa ce
npaBsaT camo cned obcbxpgaHe Ha npegmeTa Ha crnopa Mexay 3avHTepecyBaHuTe
uHcTUTyuun. CMMCBbNBT Ha Tasu pasnopenba e cnopbT ga 6bae OTHeceH npen
KOHCTUTYLMOHHUS CbA CaMO ako 3auHTepecyBaHWTE CMOPELUU UHCTUTYLUW He ca MOrnu
[a ce crnopasymeaT, crieg kato ca obcbaunu npeaBapuTeNHO npegmeTa Ha crnopa
O6cbxaaHeTo cTaBa CbBMECTHO OT OMpPaBOMOLLEHW MpeacTaBUTENM Ha cnopeluuTte
cTpaHu. Ako He ce CTUrHe Jo crnopasymeHue, KOHCTUTYUMOHHMAT cba TpsbBa ga peluu
crnopa. HeroBuaT akT TpsibBa Aa OTCTPaHU BCUYKM HeQOpa3yMeHUs, HEU3ACHEHU BbNPOCH,
CBbp3aHM C KOMMETEHTHOCTTa Ha CbOTBETHWUTE OpraHM U Aa ovepTae SICHO paMKkuTe Ha
TAXHaTa KOMMNETEHTHOCT MO crnopHaTa matepus. PelweHneto Ha cbaa TpsbBa ga ce
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OCHOBaBa CamMo Ha npaBHWU aprymeHTn. CbobpaxeHust 3a LenecbobpasHoCcT He moraTt ga
ce B3emaT npeasua, Tbi KaTo B MPOTMBEH Cllyvyal CbAbT LWe HaBrnese B cdepaTa Ha
NpaBOTBOPYECTBOTO, KOETO HE MY € NMO3BOJIEHO.

3. 2 KOHCTUTYLMOHHUAT Cb, Ce NPOM3HAcst NO CNoOpoBe 3a 3aKOHHOCT Ha n3bopa Ha
HapodeH npeacTaBuTen, KaTo Taka Ce Cb3[aBa CbBbPLUEHO HOB ped 3a npoBepka Ha
3aKOHHOCTTa Ha u3bopuTe 3a 4rneHoBe Ha napnameHta. AkO Mo MoBoA cropa 3a
n3bvpaHeTto Ha HapogHusi npepctaBuTen KOHCTUTYUMOHHMAT Cbh Ce MNpOu3Hece B
CMKUCBIT, Ye n3bopbT e He3akoHeH, Tpsabea Aa ce nposeae HOB M36op.

3. 3 CnopoBe 3a KOHCTUTYLMOHHOCT Ha NOMUTUYECKUTE NapTum:

KoHcTuTyumsaTa B un. 11 nocraHoBsiBa, Ye MONMUTUYECKUAT XMBOT B Bbnrapus ce
OCHOBaBa BbPXY MpPUHLMMA Ha MNOMUTMYECKMS Nnypanu3bM. ToBa oO3HayaBa, 4e B
CTpaHaTa moraT Aa CblUecTByBaT MHOXECTBO MOMMTMYECKM napTuu. B cbloTo Bpeme
obayve He moraT ga ce obpasyBaT nonUTMYECKU POPMUPOBAHUSI HA eTHU4Yecka, pacoBa
Uy Bepcka OCHOBA, KaKTO M MapTUK, KOUTO CU MOCTaBAT 3a LieN HACUICTBEHO M33eMBaHe
Ha gbpxaBHaTa Bnact. OceeH ToBa cnopep un. 44, an. 1 ot KoHCTUTyumMsATa rpaxgaHuTe
morat cBob0oaHO Aa ce capyxasaT. 3abpaHsaBaT ce obaye opraHuM3aumm, YUATO AENHOCT e
HacouYeHa cpelly CyBepeHuTeTa, TepuTopuanHaTa UsanocT Ha cTpaHaTa U eQuHCTBOTO Ha
HauMATa, KbM pasnanBaHe Ha pacoBa, HalMoHarHa, eTHU4ecka Unu penvruosHa Bpaxaa,
KbM HapyllaBaHe Ha npaBaTa U CBOOOOUTE Ha rpaXxgaHuWTe, KaKTo M OpraHusauun, KomTo
Cb3faBaT TaHU UMM BOEHU3MPAHWU CTPYKTYPW WUINU Ce CTPEMAT Aa NOCTUrHat uenuTe cu
ypes Hacunue (4n. 44, un. 2). Korato Bb3HMKHE CMOp Aanu CbliecTByBalla napTus unu
opraHusauusi, UM OenHOCTTa, KOSTO TS M3BbpLUBA, MPOTMBOPEYM Ha MOCTAHOBEHUTE B
KoHcTuTyuMsTa usmcksaHusi, Tpsbea aa 6vae ceavpaH KOHCTUTYUMOHHMAT cba. Tol nma
3ajavarta ga ce npousHece no cnopa v Aa yCTaHoBMW Aanu CbLIECTBYBAHETO M AENHOCTTa
Ha [fJajeHa napTus WM opraHu3auus e cbobpaseHo C ycnosBusitTa u 3abpaHuTe,
onpepeneHn ot KoHCTUTyumsATa. AKO pelleHMeTo Ha cbAa e, Ye He € Hanuue
NPOTUBOKOHCTUTYLIMOHHOCT, CMOpPBbT NpUKItoYBa ¢ ToBa. AKO obaye CcbabT ce npousHece,
Yye CbOTBETHaTa MNapTUsi € NPOTMBOKOHCTUTYLMOHHA, HA OCHOBaTa Ha TOBa pelleHue
TpsbBa ga ce npeanpuemaT afiekBaTHUTE MEpPKM, MMalLM 3a npsika nocrneguua HEMHOTO
pasnyckaHe. (Pewenune Ha KC Ne1oT 29.02.2000r.)

3. 4 CnopoBe 3a 3aKOHHOCTTa Ha u3bopa Ha nNpe3naeHT U BULENpPe3ndeHT:
KOHCTUTYLUMOHHMAT cb ce npousHaca no 4n. 149, an. 1, 1. 6 KPB oTHocHO cnopose 3a
3aKOHHOCT Ha M3bopa Ha npe3vaeHT M BuuenpesnaeHT. Vima ce npegBua CbLUECTBEHO
HapylweHne pasnopenbute Ha U3bopHusa kogekc. Mo cnopa 3a 3akoHHOCT Ha u3bopa Ha
ObpxXaBeH rmaBa KOHCTUTYLMOHHMAT cbA TpsbBa Aa npeueHu KakTo U3UCKBaHWATa Ha
3aKOHOAATENCTBOTO OT MaTepuasniHoNpaBeH, Taka U U3NckBaHUATa OT (POpMarnHonpaBeH
xapaktep (mpoueaypHute pa3snopenbu). KOHCTUTYLMOHHMAT CbA MOXe Aa peluaBa
BBLMPOCK, CBbP3aHM C YCTaHOBsIBaHE 3aKOHHOCTTa Ha M3bpaHoTo nuue, B 15-gHeBEH Cpok
OT peweHneto Ha LleHTpanHata wsbupatenHa komwucms (4n. 17, an. 4). Ako
KOHCTUTYLMOHHMAT CcbA ce Mpou3Hece, Ye U3BopbT € 3aKOHEH, CNopbT NpuknoyBa. AKo
obaye e pJonycHaTo CblUEeCTBEHO HapylleHuWe, crnegBa KacupaHe Ha u3bopa u
npoBexaaHe Ha HoB n3bop. B cnyyain, 4ye e ycTaHOBEH HEe3aKkoHEH M36op caMo Ha eanHus
OT KaHouAaTUTe, TO TOBa BaXu W 3a ApPYrusl, 3aloTo Te ce u3bupat eqHOBPEMEHHO U B
efHa nucra.

4. YctaHoBsiBaHe Ha pakTU C KOHCTUTYLIMOHHO NPaBHO 3HaYeHue:

4. 1 o oTHOLWEHWEe NPeacPOYHOTO MpeKpaTsBaHe Ha MaHdaTa Ha MnpesvaeHTa,
BULeNnpe3naeHTa - Npu nogasaHe Ha OCTaBka UM TpalHa HEBb3MOXHOCT Aa U3MbIHABAT
npaBoMoOLLUsiTa C1 NOpaamn TEXKO 3abonsasaHe.

4. 2 TllpenCcpoyHO npekpaTsiBaHe MbITHOMOLWMATA Ha HapPOOHUA MpefcTaBuTen
nopagu HemsbupaemocT unu HecbBMecTUMOCT. Cpok 3a ceanpaHe Ha KOHCTUTYLMOHHUSA
CcbA HAMA.

4. 3 CHEMaHeTO Ha MMYHWUTETA Ha KOHCTUTYLMOHHU CbAUW NMPU U3BBPLUEHO TEXKO
YMULLINIEHO NpecTbhneHne. ToBa cTaBa C peLleHne, B3ETO C TalHO rnacyBaHe.
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4. 4 KoHCTUTyumsTa Bb3nara Ha KOHCTUTYLUMOHHMA CbA Aa ce nmpou3Hacsa 1 no
06BUHEHWSA, noBaurHaT oT HapoaHOTO cbbpaHue cpeLly npesnaeHTa u BuLenpesnaeHTa,
KaTo opraH, KOWTO B HaW-BUCLIA CTEMNeH € He3aBUCMM OT 3akoHodaTernHara,
uanbnHWTENHata W cbgebHata Bnact. OOBMHeHWETO cpewly npesngeHTa U
BMLENPEe3naeHTa 3a AbpXaBHa U3MsAHa My HapylasaHe Ha KoHcTuTyumsTa ce nosaura
oT [lapnameHTa, NO nNpeasioOXeHWe Ha Hal-manko efHa YeTBbPT OT HapoaHuTe
npeacrasutenu. HC npeueHsaBa ganu ca Hanuue AOCTaTbYHO AaHHW, MOTBbPXAaBallu
06BUHEHMEeTO. AKO Npu NPOBEAEHOTO rMacyBaHe ce NpueMe pelleHne ¢ KsanuduumpaHo
MHO3MHCTBO OT NnoBeye OT 2/3 OT BCUYKM HAPOAHU NpeAcTaBUTENU, UCKAHETO ce usnpawia
00 KOHCTUTYUMOHHMA CbA, KOWTO TpsibBa Aa ce npousHece no o6BUHeHWeTo. Tasn
npoueaypa HanogobsBa WHCTUTYTA MMNUAYMBHT', Hamupaly MNPUIOXKEHNE B HSIKOM
cTpaHn, cpen kouto n CALL, korato ce TbpCUM MONMUTMYECKA OTrOBOPHOCT OT BUCLUU
ONMBXHOCTHM fvua, BKMYMTENHO M OT npe3ugeHTa. lNpunuka uma no OTHOLIEHME Ha
aKTUBHaTa neruTuMaums 3a rnoeauraHe Ha o6BMHEHWETO OT HapogHoTo cbbpaHue. Ho
npu UMNUAYMBHTA, Cres KaTo JonHaTta kamapa nosaurHe 06BUMHEHWETO, ropHaTa kamapa
Ha napnameHTa ce KOHCTUTYMpa B Cb/ U Hanara CboTBeTHaTa CaHKUMS.

Ako HapogHoTo cbbpaHue B3eme pelleHue, C KOeTo noBaura o6BUHEHME,
uckaHeto ce u3npawa Ha KC 3aegHo € MOTMBMTE, MUCMEHUTE [JoKasaTencrBa U
NPOTOKONUTE OT MMeHapHWUTe 3acefaHuns, Ha KOUTO e o6CbXxaaH W pelleH BBbNPOCHT 3a
noBavraHe Ha 06BMHEHNE M TbPCEHE Ha OTTOBOPHOCT OT Mpe3nAeHTa 1 BULenpesunaeHTa.
CrnoxHOCTTa 1 ronsiMoTo OOLLECTBEHO 3HAYeHMe Ha npoueca HanaraT U onpeaensHeTo Ha
TpUMa CbaMM - OOKNAAYMLN, KaTO rapaHuMs 3a BHUMATENHO U KOMMETEHTHO Npoy4YBaHe u
noknazsaHe nped cbaa. O6BuMHUTEN NO AenoTo e MapnameHTbT, kaTo 06BUHAEMUAT MMa
npaBo Ha NUYHW 06SICHEHUs Nped CbAa, KOeTo e A0MYCTUMO M NPU UCKaHe 3a CHeMaHe Ha
UMyHUTETa Ha KOHCTUTYUMOHEH Cbaus. PelleHneTo ce B3eMa C TaWHO rrmacyBaHe, crnej
koeTo CbabT ro 0bsiBsiBa ABHO. [Mpu NpoBeXAaHETO Ha BOTa CbAMUTE HAMAT NpaBo Aa ce
Bb3AbpXaT OT rnacyBaHe. CbabT nNpekpaTaBa UnNun oTkasea Aa npekpaTy MbiHOMOLMATa
Ha npe3ngeHTa u BuuenpesugeHTa. lpu oTka3 3a npekpaTsaBaHe Ha MbHOMOLLMATA,
06BUHAEMUAT MOXE Aa BCTbMW OTHOBO B U3MbIIHEHWE HA CBOUTE CryXebHu dyHKumun. Ako
C peweHneTo cn KOHCTUTYUMOHHUSA CbA YBaXu OTNPaBEHOTO MCKaHe, TOBa O3HayaBa, 4e
ce npekpaTsaBaT NblHOMOLMATA Ha 06BMHAEeMUA. C npekpaTsaBaHEeTO Ha MbiHOMOLMATA
Ha npesugeHTa W BuuenpesvaeHTa 3a AbpXaBHa W3MsAHA, AENOoTOo Ce wu3npawia Ha
rmaBHMSA MNPOKYpop, TbW KaTo C akta Ha npekpaTaBaHeTO, Haka3aTenHarta
HEMNPWKOCHOBEHOCT Ha Npe3naeHTa v BULenpesnaeHTa He AelCcTBa NoBeYe — Te mMorat aa
OTroBapsAT Hakas3aTenHo 3a W3BBbPLIEHWM OT THAX MNPECTbMMEHWUs, BKIOYMTENHO U 3a
nepuoga, Korato ca W3NbiHABaNM QyHKUMWTE CWM Ha NpPe3naeHT, CbOTBETHO Ha
BULIENPE3NIEHT.

PeweHnata Ha KOHCTUTYUMOHHMSA CbA Ca HeaTaKyeMu - OKOHYaTenHu W
3a4b/DKMTENHN 32 BCUYKM, BKIKOYUTENHO 3a cbaunuuwarta, T. €. He morat ga 6baar
oCropBaHu, HUTO obxansaHu. [MpaBHWTe cybekTn ca 06BBP3aHU OT TbIIKYBAaHETO Ha
KoHcTuTyumaTa, gapgeHo OT KOHCTUTYUMOHHUSI CbA He camMO B TbiKyBaTeNHWUTE My
peLUeHns, HO U B APYrMTe HEroBU peLleHns.

KOHCTUTYLIMOHHMAT CbZ, OCBLUECTBSABA CBOUTE (DYHKLMM, KAaTO pasrnexaa u pellasa
KOHCTUTYUMOHHN Aena. Te ce obpasyBaTr OT npeacedaTens Ha CbAa, ako ca Hanuue
HeobxoammuTe ycnosus. TaxHOTO obpasyBaHe, pasrnexaaHe U peluaBaHe ctasa Nno peg,
onpegeneH B KoHcTuTyumsaTa, 3akoHa 3a KoHCTUTYumoHHus cba v [MpaBunHuka 3a
opraHusauusi Ha genHocTTa Ha KOHCTUTYLUMOHHUSA CbA.

Mckaneto go KOHCTUTYUMOHHUS CbA Ce noAasa NUCMEHOo, KaTo ce MoTUBMpa U ce
npunarat NUCMeHW [JokasatencrBa. Cnepn genosvpaHe Ha UCKaHETo, npencepartensT
pasnopexga da ce obpasyBa KOHCTUTYLMOHHO Oefno M Bb3fnara Ha eduH WM HAKOMKO
CbAWM Aa ro nNoaroTBAT WM AOKNaaBaT, KaTo onpedensa W gatata Ha pasrfexgaHeTo My.
[oknaguvkbT npegnara npoektopelleHne. Cnen obpasyBaHe Ha AenoTo ce yBegomsiBaT
3aVHTEepecoBaHWTe WHCTUTYLMM W nuua U UM ce onpedens CPoK 3a npedcTaBsHe Ha
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NMMCMEHN CTaHoBWLA M AokasaTencTsa. PeobT v NpoOu3BOACTBOTO MO KOHCTUTYLMOHHUTE
Aena e HopMaTMBHO YCTaHOBEH. TOW ce OCbLUEeCTBABA B NlOrMyecka nocnefoBaTenHocT.

[Mpon3BoACTBOTO € opraHu3mpaHo B ABe dasu:

-0 JONYCTUMOCT Ha UCKaHeTo 1

- 3a pasrnexgjaHe Ha AenoTo Nno CbLUEeCTBO.

MpownsHacsaHe No JonNyCTUMOCTTa Ha UCKaAHETO — YCTaHOBSsIBA C€ CbLUECTBYBaHETO
Ha daKTUYeckn 1 KOHCTUTYLIMOHHU OCHOBaHUS 3a pasrfiexaaHe Ha MCKaHeTo Mo CbLUEeCTBO
W ganu e oT KomneTeHTHocTTa Ha Cwvbpaa. Mo gonycTumocTTa Ha WCKaHeToO TOW ce
npousHacs B 3akpuTo 3acedaHne. CbabT onpeens u 3avHTepecyBaHuTe cybeKkTun, Kouto
TpsbBa Aa B3emaT yyYacTue npu pasrfnexgaHeto Ha Aenoto. CbAbT OTKNOHSABA UCKAHETO
1 ro BpblLa Ha noAaTens ¢ MOTUBMPAHO onpeaeneHne, ako € HeaoMnyCTMMO.

AKko cuyeTe, 4ye uckaHeTo e gonycTumo, CbAbT NpemuHaBa KbM BTOpa asa —
pelaBaHe Ha AenoTto Mo cbluectso. Cnea kato ca cbbpaHW U MPOyYeHU AOCTaTbYHO
nokasatencrtea, CbabT ce npou3Hacs B CPoK OT ABa Meceua. CbabT 3acefaBa npu
Hanuune Ha KBOpyM [Be TPeTu OT BCUYKM Cbaun (8 cbaun). PelleHuaTa cu Ton npvema ¢
abCcontoTHO MHO3MHCTBO — C MOBEYe OT MOSIoBMHATa OT rflacoBeTe Ha BCUYKM Cbaun (7
cbaum). C kBanuumumMpaHo MHO3MHCTBO OT [ABE TpeTu OT rracoBeTe ce npuemar
peLLeHuns, C KOUTO Ce CHeMa MMYHUTET Ha KOHCTUTYLMOHEH CbaMs U NpY NpekpaTsBaHe Ha
MaHAaTa Ha cbaus, nopaau akTmyecka HeBb3MOXHOCT Aa U3NMbIHABA 3a4bIKeHNATa Cu
3a nose4ve OT efHa roguvHa. OBBMHEHMSITA cpeLly Npe3vaeHTa U BUUENpPe3naeHTa ce
pasrnexgar npu KBOpYM Hai-marnko Tpu YeTBBbPTU OT BCUYKM cbaun (9 cbaum). Cbauute
rnacyeart ,3a“ wnu ,NpoTMB® MpeanoXxeHnMeTo 3a pelweHue. Te He moraT ga rnacyeat
,Bb3ObpXKarn ce“, Ho BCeKu OT TAX MOXe MUCMEHO a M3pa3u CBOETO OCOGEHO MHEHME unu
C NUCMEHO CTaHoBuLe Aa obACHWM BOTa CU MNW Aa M3NOXW apryMeHTn B nogkpena Ha
peleHneTo. OcobeHOTO MHeHWe NpeacTaBnsaBa U3kasBaHe Ha MOTUBMPAHO Hecbrnacue ¢
NPUEeTOTO pELLEHNE, a CTAHOBULLETO € M3Ka3aHO MHEHWEe B NoAKPena Ha Avano3uTyBa Ha
pelleHneTo, HO NO ApyrM MOTMBW. AKTOBETe ce noAanucear OT BCUYKA Cbauu,
npuceCcTBaWM Ha 3acedaHneTo. CbAbT nNpuMema CBOUTE PELUeHUs C SBHO rnacysaHe,
OCBEH B TpW Crnyvas: kKoraTo ce Mpou3Hacs no OOBUHEHWE cpelly npesuaeHTa unu
BMLUENPEe3naeHTa; Npu peluaBaHe Ha BbNpoca 3a MMyHUTETa Ha KOHCTUTYLIMOHEH CbANSA 1
KoraTto ce Mpou3Hacsa 3a HanMyMeTo UMM OTCBLCTBMETO Ha pakTUyecka HEBBH3MOXHOCT
KOHCTUTYLMOHEH CbAMSA Oa M3NbIHSABA 3aAbibkeHusiTa cu. BToparta asa npukniousa C
peluaBaHeTO Ha 4eNnoTo. No CbLYECTBO.

KOHCTUTYLUMOHHMAT CbA  Ce Mpou3Haca C  pelleHus, onpedeneHus  wu
pasnopexaaHus.

PelweHnata ca ocCHOBHWTE akToBe, 4pe3 KOUTO ce npousHacs CbabT no
CbLLECTBOTO Ha CMOPOBETE W UCKaHWATA OT HeroBaTa KOMMNETEHTHOCT. [AnanosntusbT U
MOTMBUTE Ha pelleHnsTa ce obHapoasaT B ,[bpXaBeH BECTHUK".

C onpegenenna CbabT ce npousHacs MO AONyCTUMOCTTA Ha WCKaHUSATa U
CMNOpOBETE WK MO APYrY NPoLUeaypHU BHMIPOCH.

C pasnopexgaHus ce npovsHacst npegcenaTensT, 0POPMsKM CBOUTE PbKOBOAHM
WU aAMUHUCTPaTMBHU peLLeHns, a CbanaTa-4oKNaavMK — No ABWXKEHWeTO M noaroToBkaTa
Ha AernoTo 3a pa3rnexaaHeTo My.

AKTOBETE Ha CbAa Ca OKOHYaTeNHW M He moraT gda ce obxansaT, U3MEHAT unu
OTMEHST.

KOHCTUTYUMOHHUAT cbA cbllecTByBa OT 20 roguHW M npe3 ToBa Bpeme ce €
YTBbPAWI KaTo aBTopUTETHA U HeobXoAMMa MHCTUTYUMSA. He3asnucum oT gpyrute Bnactu,
KOHCTUTYLMOHHUAT CbA NpuaaBa HOBO M3MEPEHUe KakTo Ha camaTta AbpXasa, Taka U Ha
cucTeMaTta Ha BNacTHOTO pasgeneHue. KOHCTUTYUMOHHUAT CbA € CBbp3BaLloTO 3BEHO B
CMOXHUS MEXaHW3bM OT B3aUMOOTHOLUEHUS MeXQy OTAENHUTE WHCTUTYLUW Ha
ObpXaBHaTa BracT. TOM yTBbpXAasBa npaBHaTa cuna Ha KoHCTUTyuusiTa U HewlHuTe
LEHHOCTW, 3aluTaBaiiku W rapaHTupamku npuHUMNUTE Ha MpaBoBaTa [AbpXxaBsa,
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HapPOOHUAT CyBepeHUTEeT, IPNONYEeCKOTO pPaBEHCTBO Ha rpaxaaHute, OTrOBOPHOCTTa Ha
AbpXaBaTa 3a Bpeau, NPUYNHEHU Ha npaBHUTE Cy6eKTVI, pa3geneHneTo Ha BnacTtute Ha
3aKkoHogdaTenHa, u3nbiHuMTeNnHa W cbaebHa, NoNMUTUYECKUAT nnypannusbm, M3paseH B
MHOXXEeCTBEHOCTTa, paBHONOCTaBeHOCTTa U ceobopaTta Ha Cy6eKTVITe Ha nonutunyeckna
npouec, HenpuKOCHOBEHOCTTa Ha YacTHaTa cobCcTBEHOCT M 3awmTaTta Ha cBobogHaTa
CTONaHCKa nHuumnaTtuea.
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[JaHbyYHU HapyLIeHUs U HaKa3aHUA.
Mwurnena MapuHoBa [Jobpesa

Tax violations and penalties.

Key words: characteristics of tax violations; the legal content of tax violations; circumstances which exclude
liability; types of tax violations; tax penalties and administrative enforcement measures; elimination
of liability for tax violations.

BBbBEOEHUE

Mpe3 1991r. Gewe npueta HoBaTa KoHCTMTyuus Ha Penybnuka Bbnrapusi, Koato
npoBb3rnacy NpaBoOTO Ha YacTHa COOCTBEHOCT M cBobopHaTa CTomaHcka WHUUMaTMBa
KaTo OCHOBHM Hayana. 3annawaHeTo Ha [aHbUWM € OCHOBHO KOHCTMTYLMOHHO
3aabikeHne. [paxaaHnTe ca ANbXHUM fa nnawart AaHbUM U Takcu, YCTAHOBEHM CbC
3aKOH, CbobpaseHo ¢ TexHUTe Joxoam u umylectso (4n. 60 KPB).

[aHbyHOTO 3aKoHOAATENCTBO Ce pa3BMBa OCOOGEHO MHTEH3UBHO. OCHOBHUAT MakeT
OencTBallM AaHbYHM 3aKoHU e npueT crned 19971, Hapen C acnekTUTe Ha XapMOHU3MpaHe
C npaBoTo Ha EBponevickus cbto3, Nped bbnrapusi ce NOCTaBAT CEPUO3HM U3UCKBAHUSA 3a
pasBUTME Ha 3aKoHOAATEeNeH U OpraHu3auMoHeH KanauuTeT 3a HagexaHa npeBeHuust n
KOHTPOM Ha fAaHbYHUTE HapyLUEHMS.

NU3NOXEHUE

XapakTepucTuka Ha JaHbYHUTE HapyLUEHUS.

HakasaTenHonpaBHaTa Teopus MpaBuM  pasrpaHWYeHne  Mexay  AaHbyHu
NPecTbNNEeHNs U NPecTbNeHns NpoTMB AaHbvyHaTa cucrema. [paBunHoO ce npuema, ye
MbpPBOTO MOHATME € MO-LUMPOKO. TO BKMNIOYBA OCBEH npecTbnneHuatTa B rn.7 Ha HK
(npecTbnneHns npoTuMB UHaHCoBaTa, AaHbyHaTa W OCUrypuTenHata cuctemu) wu
ocTaHanuTe n3BbH Hea (un.313). Korato crtaBa Ayma 3a AaHbYHM HapylleHus, Takosa
pasrpaHu4eHne He ce NMpaBu — NOHATUATA “AaHbYHO HapylueHWe” u “HapylueHue NpoTuB
JaHbyHaTa cuctema” ca CUHOHUMW.

[aHbyHUTE HapyLUeHWs ca ypedeHn B MHOXECTBO HOPMAaTUBHM akToBe 6e3 Hsikakea
cucTemaTuka unu knacudmkaumsa no onpegeneH kputepuii. B o6o6uieH Bug Tpsibea ga ce
Kaxe, Ye BCAKO JAHBbYHO HapylueHMe Mma 3a HenocpeacTBeH ODeKT Ha moceraTencrso
HSIKAKBO A@aHbYHO OTHOLLEHWE.

[NaHbyHuTE HapyLleHus ca aAMUHUCTPaTUBHN npaBoHapyLLEHWS.
AOMWHMCTPATMBHOTO MNpaBOHapylleHWe € OTAeneH BuA NPOTUBOMPAaBHO, BWHOBHO W
HakasyemMo [fesiHuMe, KOeTO paskpuvBa CBOMTE OCOOGEHOCTM B CpaBHEHME C OCTaHanute
3aKOHOHAaPYLUEHNsT (NMPECTBLMNEHNS, rpaXaaHCKN AEeNUKTU U AUCUMNIIMHAPHU HapyLleHus ).
JleranHoTo onpegeneHve Ha agMUHUCTPATMBHOTO HapylleHue e gageHo B un. 6 3AHH,
KbOEeTO e MOCOYEHOo, Ye “afMUHUCTPaTUBHO HapylleHvue e ToBa AesHue (Oenctsune unm
OesfgencTBne), KOETO HapyllaBa YCTAHOBEHUS ped Ha AbpXKaBHO YynpaeneHuve,
M3BBbPLUEHO € BMHOBHO M € 00sBEHO 3a Haka3yemo C aAMWHUCTPATMBHO Haka3aHue,
HanaraHo nMo agMuMHUCTpaTMBeEH ped”. ToBa, KOETO € MpUeTo 3a agMWHUCTPATUMBHOTO
HapyLleHne e OT CbLUECTBEHO U MPUHLIMMNHO 3HAYEHME U 3 4aHBYHOTO HapyLleHue.

OcobeHoCT Ha [aHbYyHOTO HapyleHWe e HeroBata HacOYeHOCT MpoTMB pefaa,
YCTaHOBEH B [ObpPXaBHOTO YMNpaBneHuWe, Wu3paseH Ha npakTuka BbB BUHOBHO
HEN3MbITHEHWE WX JIOWO W3NbIHEHWE Ha €4HO AaHbyHO 3aabmkeHune. Kacae ce 3a
NpoTUBOpPEYNe Mexay nNpaBUOTO 3a NoBedeHVe, YCTaHOBEHO B AaHbyHaTa Hopma wu
M3BbPLUEHOTO AesHue, pasbupaHo kaTo crneundguryHa npoTMeonpaBHOCT. KakTo npu BCsKo
aAMUHUCTPATUBHO HapyLUEeHWe, Taka U Npu 4aHbYHOTO, NPOTMBONPABHATA MY CbLUHOCT ce
CBbp3Ba C onpejeneHa creneH Ha obLecTBeHa onacHOCT M BPeOHOCT 3a UHTepecuTe Ha
ObpxaBaTa 1 o6LLecTBOTO.
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HapyLueHneTo Ha gaHbYHONPaBHUTE HOPMW YPE3 BUHOBHO HEU3MbIHEHWE UMK FOLLO
U3NbIHEHWE HA AaHbYHWUTE 3a4bIDKEHUS € OAHBYHO HapylleHue. AgMuHUCTpaTMBHAaTa
OTFOBOPHOCT € OCbLUECTBABAHE Ha CaHKUMWUTE, NPeABUAEHM 3a BUHOBHO U3MbIIHEHWE UMK
fOWO W3NbIHEHWE Ha AaHbYHONPaBHU 3agbikeHus. 1o Hal-o6LW, HayYMH [AAaHBYHOTO
HapyleHne Kkato BWA aAMUHUCTPATMBHO HapylleHwe, 3a KoeTo e npeaBuaeHa
OTrOBOPHOCT, € ycTaHoBeHO B un. 31 3AHH, A0OKONKOTO cneunanHuTe AaHbYHW 3aKOHU He
npeaswxaaTt apyrv agMMHUCTpPATMBHM HakasaHus. Hopmarta Ha un. 31 3AHH ce siBsiBa
YHUBEPCanHO CaHKLMOHHO MOKPUTME Ha BCUYKM aAMUHUCTPATUBHW HapyLUeHus, cTura Te
Ja ce u3pas3siBaT B €4HO BUHOBHO HEW3MbIIHEHWE UMW FOWO W3NbIIHEHWE Ha
HOpPMaTUBHWTE aKToBe.

MpaBHOTO CbAbpPXKAHME HA JaHbYHUTE HAPYLLEHWS BKIOYBA ABE CTPaHMU:

1) ObekTMBHaTa cTpaHa obxBala: AesHMETO, NPOTMBOMNPABHOCTTA, HACOYEHOCTTa
Ha OesHWeTO cpelly YCTaHOBEHUS AaHbYeH PexuM, HakalyeMocTTa U pefa, no KOWTo ce
Haka3Ba HapyLUEHNETO.

2) Cy6ekTMBHaTa cTpaHa Ce M3passBa BbB BYHOBHOCTTa Ha deela, NposiBeHa 4pes3
efHa oT AseTe  hopMU - YMUCHI M HENPeanasnMeoCT U 06ycrnoBeHa OT CbCTOSAHMETO Ha
BMeHsieMoCT. KbM cyBGekTuBHaTa CTpaHa Ha [aHbYyHOTO HapyLUeHWe ce OTHACAT oLle
MOTUBMUTE U LENUTe Ha HErOBOTO M3BBbPLLBAHE.

O6eKTUBHa cTpaHa.

1) MbpBUSAT enemMeHT OT (aKTUYeCKMsl CbCTaB Ha [AaHbYHOTO HapylleHue e
JesHVMeTo, KoeTo Moxe Aa Obde camMO YOBELWKO MoBedeHWe, MpOosiBABALLO Ce Mog
dopmaTa Ha gencteue unu 6esgerictene. OcobeHOCT Ha aHBbYHOTO HakasaTesnHo NpaBo
obaye e, Ye n3BLPLUMTENU MoraT Aa 6baaTt He camo PU3MYECKM NULA, KaKTo € B 06L0TO
HakasaTefnHo npaso, HO W puandeckn nuua. M3Bbplumnten Ha gesHWeTo Moxe Aa 6bae
BCEKMW, KOWTO NpuUTexaBa KayeCcTBOTO Ha AaHbyeH cybekT. CneumnanHo no oTHoLWeHWe Ha
topuanyecknte nuua TpsiobBa ga ce otbenexu, Ye Te He MOraT BMHOBHO Ja M3BbpLUBaT
AencTsus, Aa gonyckaT Apyrv Aa u3BbpluBaT Takvea, unu Aa 6esgencrsat, HO moraT ga
OCbLLeCTBABAT Haka3aTenHn pakTM4eckn CbCTaBu U 3aToBa Ce SBSBAT U U3BbPLUNTENU
Ha JaHBYHW HapyLLEeHUs.

2) MpoTuBonpaBHOCTTA Ha [AEeSHVMETO € BbHLUEH NPU3HaK, KOMTO ce CBbp3Ba C
HapylleHne Ha AaHbyHUA 3aKOH. TA ce paskpvBa Mpedu BCUYKO KaTo MpoTuMBOpedne C
npegnucaHusita Ha onpegeneHa AaHbYHonpasHa HopMa. MNpoTuBoNpPaBHOCTTa ChAbpXa B
cebe cu onpepeneHa creneH Ha obLlecTBeHa OMAacHOCT, 3aWOTO ce yBpexaaT unu
3acTpallaBaT C yBpexaaHe 3aluTeHu OT HOpMWUTE MpaBa M MHTEPECU Ha AbpxaBaTa U
obwecTtBoTo. [JaHbYHMAT 3aKOH € TOo3u, KOMTO 06sBABa onpegeneHn OeWcTBusS unu
6e3fencTBMA 3a HapyLLEeHNs 1 YCTaHOBSABA CaHKLMUTE 3a ToBa.

3) HacoyeHocTTa Ha AaHBbYHUTE HapyLEHWA ce u3passBa B Hecnas3BaHe Ha
YCTaHOBEHNS [OaHbYHOMPABEH PEXUM B CTpaHaTta, KOWTO OCurypsisa HOPMarHoTo U
NpPaBUNHOTO pasBUTNE HA AaHbYHWUTE OTHOLLEHMSA. 3aToBa AOCTaTbYyHO € Aa MMa 3annaxa
(3acTpaluaBaHe) Ha TO3u pexum, 3a Aa e Hanvue AaHbYHO HapylleHue. He e Heo6xoanmo
[a ca HacTbMUNW HAKaKBWM MaTepuanHu yBpexaaHus. B peauua cnyyam sakoHogatenst
npuema, Yye caMusaT akT Ha HecnasBaHe Ha TO3W PEXUM, U3passBall ce B HeU3nbiHeHe
Ha eHO JaHbYHO 3aAbIPKEHME € LOCTaTbYyHO OCHOBaHWE 3a 3annaxa, Tbil KaTo BCAKO
OTKIOHEHME OT YCTaHOBEHWS pef e peaniHa OnacHOCT 3a AaHbyHaTa AewHocT. 3atoBa
efiHa 4YacT OT [aHbuHWTEe HapylueHusa ca dopmanHu genuktn, 6e3 BUAMM BPefoHOCEH
pesyntal. TakuBa HapylleHMsl ca HenodaBaHETO Ha Jeknapauusi B CpOK,
HepermcTpupaHeTo 3a UenuTe Ha AaHbYyHOTO obnaraHe u gp. Ha TOBa OcHOBaHue
AaHbYyHUTE HapyLleHUs ce noapasfensaT Ha pe3ynTaTtHu u hopManHu.

4) HakaszyemocTTta € crneaBawusT HeobXoauM enemMeHT OT CbAbpXaHWeTO Ha
OaHbYHOTO HapylleHue. [lesHneTo Moxe Aa € NPOTUBOMPAaBHO U OOLLECTBEHOOMACHO, HO
Aa He e HakadyeMo. HakasyemocTTa e LieHHOCTHa KaTeropus, KOSTO 3aBUCU €ONHCTBEHO
OT BOMATa W NpeLeHkaTa Ha 3akoHofaTens (3aBucK OT HeroBaTa OOLLECTBEHA OMNACHOCT,
OOKOMKO TO 3aTpydHsiBa HOPMAanHOTO pa3BUTWE Ha AaHbYHUTE OTHOLLEHUS), @ He U OT
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OaHbYHMS OpraH KaTto agMUHWUCTPaTMBHOHaKa3Bal, opraH. CbC 3akoH ce ycTaHoBsiBaT
AaHbYyHUTE 3a4bIMKEHMNS, CbC 3aKOH Ce YCTaHOBABAT U aAMUHUCTPATUBHUTE HapYLUEHUS U
Haka3aHus 3a TAXHOTO HapyllaBaHe.

5) OcobeHnAT agMuHUCTpPaTUBEH pep, NO KOMTO Ce npecnedsaT AaHbyHUTE
HapyweHuss, e nocnegHuat ©Gener Ha TAxHata obGekTMBHA CcTpaHa. ToBa e
agMMHUCTPATUBHMAT pen, ycTaHoBeH B 3AHH, cbrnacHo KOMTO HapylleHusiTa ce
ycTaHoBsiBaT OT onpederieHn OT AaHbYHWSA 3aKOH OpraHu Ha JaHbyHaTa agMUHUCTPaLuns
" ce HakasBaT OT  Te3n  opraHu npu cnassaHe Ha  cneuunanHo
agMUHUCTpPaTMBHOHAKa3aTenHo npou3sBoAcTBO. WM gokato 3a Apyrv agMUHUCTPaTUBHU
HapyLlleHns e AOonyCcTUMO MpecriefBaHeTo Aa ce OCbLLeCTBM M NO cneunaneH peg, 3a
OaHbYHUTE HapyLLEHWS TOBA € U3KITHYEHO.

Cy6ekTuBHa cTpaHa. CBbp3Ba Ce npeauM BCMYKO C BMHATa, KOATO NposiBABaA
N3BBPLUNTENAT Ha HapyLleHneTo. TA e 0cobeHO OTHOLLIEeHWe, NoBeAeHe Ha U3BbPLUMNTENS
Ha HapylweHneTo, 00ycrnoBEHO OT OnpefdeneHo HEroBO MNCUXMYECKO CbCTOSIHME
(BMeHsiemMocT). JlueTo AencTBa BMHOBHO, KOraTo MOXe Aa PbKOBOAM W KOHTpomnupa
CBOMWTE MOCTBLIMKK, XKenae unu Jonycka HacTbNBaHETO Ha HenpaBOMEpPHWUS pesynTarT, uUnu
KoraTo He e MpeABuXAano HeroBoTO HacTbMBaHe, HO € BMNo ANBbXHO U e Morno Ada ro
npeasuan. 1 npuv JaHbyHUTE HapylleHus BuMHaTa B ABeTe W (opMu MMa CbLUOTO
3HayeHve, KakBOTO MMa NPV OCTaHanuTe 3aKkoHOHapyLeHus. W Tyk Baxu NPpUHUMIBLT, 4e
6e3 BMHa He MOXe fa uMa Hakadyemo AesiHie U oTroBopHocT. CrnieaBa ce MPUHLMMBT,
yCTaHOBEH B aAMWHUCTPATUBHOHAKasaTeNHOTO MpaBoO, @ WMMEHHO - HakasBaT ce U
yMULLNEHUTe, U HenpeanasnueuTe AesHus, a 3a Aa He ce HakasBaT HenpegnasnueuTe, €
HeobXxoAMMO TOBa Aia € M3PUYHO yKa3aHo B MpaBHa HopMma (un. 7, an. 2 3AHH).

KbMm cybekTMBHaTa cTpaHa Ha AaHBYHOTO HapylUeHWe Ce OTHAcCAT owe MOTUBUTE U
LenuTe, OT KOUTO Ce € PbKOBOAUI HapyLUNTENAT NpW U3BBLPLLBaHE Ha AesHueTo. Te umat
3Ha4yeHne npeau BCMYKO KaTo CMeKYaBally unu oTerdaBalim BuHaTa obcrosTencrsa.
HesaBncumo oT npaBHaTa hopMa Ha U3MbIHUTENHOTO AesHMe, B NOBEAEHNETO Ha BCEKM
AaHbyeH HapylwmuTen ce HabniopasaT ABa MoMeHTa: 1) BONSA 3a HeusmbiiHEeHVWe Ha
[aHbYHMS 3aKOH (EBEHTyarnHO Cb3HaHWe 3a HEeW3MbfHeHWe) U 2) HamepeHue 3a
u3BnM4yaHe Ha obnara 4pes3 HennawaHe Ha AaHbYHOTO 3adbikeHwe. Te moraT gda ce
NPOSIBAT KyMyNaTUBHO (YKpPMBaHe Ha JOXOA), HO MOXE MbPBUAT MOMEHT Aa ce NpPOosiBU U
CaMOCTOSITENHO (HenofdaBaHe Ha Aeknapauusl, korato AOXOABT e nof Heobnaraemus
MUHUMYM). BbB BCMYKkM crnyyanm obaye egMHUST unu UM ABaTa MOMeHTa Tpsbsa da ca
nposiBeHn, 3a Aa 6bae HanoXxeHo HakasaHue.

3a fga e Hanvue AaHbYHO HapylleHue, € HeoOXOAMMO HEroBOTO CbhAbPXaHue Aa
obxBalla KakTo eneMeHTUTe, KOUTO Ce OTHAcAT A0 obeKTMBHaTa My CTpaHa, Taka U Tesw,
KOUTO 3acarat cybekTuBHaTa cTpaHa Ha U3BbLPLUEHOTO AesHue. Jlnncata Ha KOMTo 1 a e
OT enemMeHTUTe Ha (pakTU4eCKuss CbCTaB Ha OAaHBYHOTO HapylueHwe AuckBanuduumpa
OesHMeTO KaTo HapylleHWne, 3a KOeTO MOXe Aa ce TbPCU agMUHMCTpaTMBHOHaKa3aTenHa
OTFOBOPHOCT.

O6cToATencTBa, KOMTO M3KMNKOYBAT OTFOBOPHOCTTA. HannuneTto Ha dpakTuyeckus
cbcTaB obaye He BbB BCUYKM Crydau Le AoBede A0 HanaraHe Ha OTrOBOPHOCT.
3akoHopaTenaT e npeaBuann obcTosTencTea, KOMTO MU3KMOYBAT OTrOBOpPHOCTTA. B egHu
crny4yau ToBa u3pn4HO e nocoyeHo B un. 8 3AHH, a B gpyru ce npenpawa koM HK (un. 11
3AHH). 3a gaHbyHOTO NpaBo Te3n obCcToATENCTBa MMAT OrpaHNYeHo npunoxeHue. Taka
Hanpumep Mano3Ha4YuTEeNnHoOCTTa Ha [AeSHMETO He e OCHOBaHWe 3a OTnajaHeTo My KaTo
OaHbYHO HapylleHue, 3a pasnuka oT HakasatenHoto npaso (4n. 9, an. 2 HK). Konkoto n
H/UCKa Aa e cTeneHTa Ha obliecTBeHaTa My OMacHOCT, TO NaK € AaHbYHO HapyLleHue.
HenopasaHeTo Ha faHbuHa Aeknapauus, mMakap U peanuavpaHusaT [oXod [a e nof
obnaraeMus MMHUMYM, € OaHbYHO HapyLUEHWEe N NOAMEXN Ha CaHKUMOHMPaHe.

MpurotoBneHneTo, OMUTBLT M CbYYacTUETO Ca [esHus, HaCOYeHU KbM
peanuanpaHe Ha HenpaBOMEPHUSA pe3ynTaT Ha A4aHbYHOTO HapyweHune. CbrnacHo un. 9,
an. 1 3AHH npuroToBneHneTo He ce Haka3Ba. OnNUT MOXe Aa uma camo Npu yMULLNEHU
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HapyLLEHMs, KOUTO Ce CBbP3BaT C HACTbNBAHETO Ha onpeaerieH HenpaBoOMeEpPEH pesynTar.
3aToBa M OMUT He MOXe [da WUMa NpuM [aHbYHU HapyleHusi, U3BbPLUBAHM MO
HenpeanasnMBeOoCT, a CbLUO U Npu dopmanHuTe (6e3pe3ynTaTHUTE) AaHbYHU HapPYLLEHUS.
Mo NPMHUMN ONUTBT CbLLO HE Ce HakasBa OCBEH, aKo TOBa M3PUYHO € MOCOYEHO B 3aKoHa
(un. 9, an. 2 3AHH). Mo cbWKMA HauMH CTOAT Hewarta M nNpu NoAdyaAWMTENCcTBOTO WU
nomMara4ecTBoTO KaTo hopMM Ha CbyyacTue Npu U3BbPLUBAHETO Ha AAHBYHW HapyLUEHNS
(4n. 10 3AHH).

BupoBe gaHbYHM HapyLLEeHUS.

Mo nogobue Ha npecTbnneHuaTa, AaHbYHUTE HapyLleHns moraTt Aa ce 060cobaT B
[BEe OCHOBHW rpynu, B 3aBMCUMOCT OT TOBa, Aanun n3bsarsaHeTo Ha NralaHeTo Ha AaHbum
€ MOCOYEHO KaTo NMPU3HaK Ha AAaHBYHOTO HapyLUeHWe B CbOTBETHUSA CbCTaB. N3barsaHeTo
MOXe [a e KakTO Len Ha Aeeua, Taka U pesyntaT Ha AesHUETO.

1) B nbpBua cnyvan n3barsaHeTo Ha nnallaHeTo Ha AaHbuUu e Npu3Hak oT cbCTasa
Ha HapyLUeHWeTOo KaTo ToBa MOXe Aa 6bAe NOCTUrHaToO MO pasnuyeH HauuH (MpoBexaaHe
Ha XxasapTHuW urpu 6e3 3annawiaHe Ha akuu3, HEOCHOBAaTENIHO MOM3BaHe Ha AaHbYHM
obnekyeHuss n Op.). YCNOBHO Te3n AaHbYHM HapylleHuss MoraTt Aa 6baaT onpegeneHu
KaToO CBLUMHCKM OAaHBYHW HapyLLEHUs.

2) BbB BTOpPUS CryyYan uMa HapylueHue, KOeTo e CBbp3aHO C AaHbyvHaTta cucrtema,
HO He ce CBbp3Ba MPSKO C M3bArBaHe nrallaHeTo Ha AaHbuM (Bb3NpensATCTBaHE Ha
JaHbyeH oOpraH npuv wu3BbplBaHe Ha peBu3ns). ToBa Ca HECBLUMHCKM AaHbYHU
HapyLUeHus.

MoraT pa ce u3nonseat W OpyrM Kputepuu - C Orneq kKnacudukauusatTa Ha
HapyLuTens:

1) nssbpLuenn ot A3J1;

2) N3BBPLLEHMN OT AaHBbYHU OpraHu;

3) M3BbLPLUEHM OT TPETK NULA.

[aHbyHuTe HapylweHna morat aa 6baaT u: pe3ynTaTHU U Hepe3ynTaTHMU.

B paHbYHOTO 3aKOHOAATENcTBO NWUMCBA CUCTEMATMKA Ha OTAENHUTE BUAOBE
OaHbyHM HapyweHusa. Te ca pas3npbCHATU U Ce CbAbpPXaT B MaTepuanHuTe AaHb4HU
3akoHu. [o-yecTo cpelyaHmn oT TaX ca:

1) HepeructpupaHe Ha AaHb4yeH CyOeKT 3a 4aHbYHM Lenu;

2) HenogaBaHeTO Ha AaHbyHa AeKknapauus unv nogasaHeTo 1 crnef npeasuaeHns B
3aKOHa CpOK;

3) HeBHacsiHe Ha JaHbK, HO He 3a BCUYKM BUAOBE AaHbUW, @ HEBHACSIHE Ha KOCBEH
[aHbK B CPOK — 3a MpekuTe e npeaBuaeHa camo nuxea 3a 3abasa, He u rnoba;

4) HapywaBaHe Ha 3a4b/IKEHMETO 3a u3gaBaHe Ha pakTypa 3a uenute Ha 300C;

5) HapywaBaHe Ha MW3WCKBaHMATA MNpWM BOAEHETO Ha [AOKyMeHTauuata W
cyeToBOAHATa OTHETHOCT.

[daHb4yHUA Haka3aTeneH nNpouec € YacT OT eAVHHMSA JaHbyeH npouec. Mima obave
cneunuyHy NPUHLMNK:

1) 3aKkOHOYCTaHOBEHOCT Ha (PAKTMYECKNTE CbCTaBW U HaKa3aHusTa.

2) CnpaBeAnvBOCT Ha JaHbYHUTE HakasaHus. MpeaBnaeHNTe 1 HanaraHu caHkuum
TpsbBa ga CbOTBETCTBAT Ha M3BLPLUEHOTO HapylleHue, Ha CTeneHTa Ha obliecTBeHaTa
My OMacHOCT.

3) HeponyctTuMocT 3a HamaraHe Ha NOBTOPHO Haka3aHMe 3a €QHO U CblUo
AesiHMe. HanaraHeTo MOBTOPHO Ha Apyro HakasaHue (agMuHucTpatmeHo unu no HK) e
HapyLLeHne Ha 3aKOHHOCTTa.

4) MpyMHUMNBT Ha BUHaTa ce u3passBa B TOBa, Y€ aAMWHUCTPATUBHO HakasaHue
MOXe Oa Ce HanoXu CaMO akO W3BbPLIMTENAT MMa fMYHA BMHA 3@ U3BbPLUBaHE Ha
HakasyemoTo AesHue.
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5) 3auntaHe Ha NUYHOCTTa M MopanHaTta cdepa Ha HapywuTens. M3nbnHeHneTo
Ha HanoXeHOTO HakasaHue 3anuMyaBa BCAKakBM HebnaronpuaTHM nocrneguum 3a
HapyLIUTENs U He AaBa OTPaXEeHMWe NpuW NocneaBaLly HapyLLUEHUS.

6) 3abpaHa 3a o6paTHO AeNCTBME U NPUNOXEHUEe Ha 3aKOHa NO aHanorus.

KakTo npu BCcekn agMmHUCTpaTUBHOHAKa3aTeNeH NpoLec 1 B AaHbYHUS HakasaTenex
npoLec ABMXeLLa curna ca CaMUTe OpraHu Ha faHbyHaTa agMuHUCTpaums. Te u3sbpLuBaT
OCHOBHaTa AeNHOCT MO yCTaHOBABaHe Ha HapylleHusiTa U HanaraHe Ha caHkuuu. Korato
AesHVNeTo NpeacTaBnsaBa HapylleHue, CbAbT e Hanoxu caHkuusTa. MNpasoMoLlymsta Ha
CbAa ce CBbp3BaT OLle C YCTaHOBsIBaHe Ha CbAebeH KOHTPON BbPXy HakasaTenHute
NOCTaHOBMNEHUS UNW C Bb30OHOBABaHe Ha agMUHUCTpaTMBHOHaka3aTenHute gena (4n. 70
3AHH).

3AHH ypexpaa BCUYKM npouecyanHu BbNpocy No yCTaHOBSABAHE Ha HapyLUueHusATa u
HanaraHe Ha HakasaHuATa, a OTAenHWTe BUAOBE AaHbYHM HapYLLEHUs U HakasaHuaTa 3a
TAX Ce CbAbPXAT B CAMUTE AaHbYHW 3aKOHW.

[JaHbYyHM HaKa3aHUA U NPUHYAUTENHU aAMUHUCTPAaTUBHU MEpPKMU.

HanaraHeTo Ha aAMUWHUCTPATUBHM HakasaHWsi € u3pa3 Ha BNACTHUYECKOTO
BbPXOBEHCTBO Ha AbpXaBaTa W ynpaxHsiBaHaTa OT Hea npuHyda. o cBOeTo ecTecTBO
CaHKuMuTe npeacTtaBnsaBat HebnaronpuaTHW nNpaBHM MNocrneavuun, npeasuaeHn ot
npaBHUTE HOPMW, KOWUTO Ce peanuaupaTt ChpsiMO MNpaBOHapPyLWWUTENsSt NPU M3BBbPLLEHO
npaBoHapyLLeHue.

AOMWHMCTPATMBHOTO HaKa3aHve € BUHarn ycTaHOBEHO B 3aKOHa, T. €. He MOXe Aa ce
Hanoxu TakoBa, 6e3 fOesHWeTO Oa € Bb3AUIHATO B [aHbYHO HapylleHune u 6e3
Haka3aHWETO 3a Hero NpeaBapuTENHO Aa € NOCOYEHO B AaHbYHOMNPaBHA UK gpyra Hopma
(un. 2, an. 1 3AHH).

AOMUHUCTPATMBHOTO HakasaHWe, KaKToO M OCTaHanuTe CaHKUuKW, uma onpenereHu
dpyHKUMKN. To gencTBa Bb3NMTATENHO M NPeaynpeauTesniHo CnpsaMO AaHbYHUS HapyLumMTen
(4n. 12 3AHH) 1 makap M3pWYHO Ja He € MOCOYEHO, Haka3aHWeTO OCbLUecTBsiBa U
penpecuBHa yHKUMSA, T. €. UMa 3a Len Aa NpuMHyau HapylwmTens aa npetbpnu n3BeCTHO
yBpexaaHe, 3acsralo HerosaTa MatepuarnHa cdepa.

HanaraHeTo Ha agMUHWMCTpPATMBHO HakasaHMe He e camouenHa, YyBpexaalua
Hapywutens peakuusi. To TpsAbea Aa 6bae cbobpas3eHO CbC CTeneHTa Ha obLliecTBeHa
ONacHOCT Ha AaHbYHOTO HapylleHue, fa ce BMECTM B onpefefieHMTe OT 3aKoHa pamKku u
[a cbAeincTBa 3a NoCTUraHe LenuTe Ha 3akoHa. 3aToBa, 3a Aa M3MbIHWU onpegerneHara
My ponsi, HakasaHWeTo TpsAbBa Aa e crnpaBeasivMBO M Aa CbOTBETCTBA Ha W3BbPLUEHOTO
HapyweHne. To Tpsbea pa ObOe HanoxeHo npu cna3BaHe Ha onpegeneHus
agMUHUCTpaTUBHONpoLEecyaneH pea, npeasunaeH B 3AHH.

mobata e OCHOBHMAT BWA HakasaHue 3a M3BbPLUEHW AaHbYHU HapyweHus.Ta ce
HOCW OT onpegeneHo u3ndecko Nuue, KOeTo € BMEHAEMO. AKO MpPU OCbLUECTBSIBAHE Ha
[OEeVHOCTTa Ha opuanyecko nuue 6bae M3BBbPLUEHO AAHBYHO HapyLUEHUE, LLE Ce NPUIoXn
un. 24, an. 2 3AHH - OTroBOPHOCT Le HOCAT ANMBbXHOCTHU NLA, KOUTO UMAT 3a4bihDKeHUs,
CBbp3aHM C AaHbYHOTO obnaraHe, KakTo M PbKOBOAUTENUTE, KOUTO cCa Hapegunn u
JOnycHanu M3BbplUBaHeTo. B AaHbYHOTO MpaBoO MoraT fa ce CaHKUMOHMPAT U camuTe
HOpPUAMYECKN NKLA, HO C MMYyLLecTBeHa caHkumsa (dn. 83 3AHH).

mobaTta nma M UHAHCOBO 3HaYeHWe, 3all0TO OCBEH KaTo CaHKUus, ce sBsBa U
GroakeTeH npuxod. TeHAeHUumATa, KOATO ce YyTBbpXaaBa B AaHbYHOTO 3aKOHOAATENCTBO
e no pasmep rrnobarta ga 3aBucu OT U Aa CbOTBETCTBA HA MaTepuanHarta nossa, KosTo
N3BBbPLUNTENAT Ha HapyLLeHMeTOo e peanuaupan unu 6u peanuaupan, T. e. Aa 6bae paBHa
Ha Tasu nonasa, ga 6bae B ABOEH pa3Mep M Ap. ToBa HOPMATUBHO pPeLLUEeHNE He € FINLLIEHO
oT noruka. Mpyn Hero B MakcMmariHa cTeneH ce oTyMTa obulecTBeHaTa OMacHOCT Ha
nesHueto. B HAkom cnyvam pasmepbT Ha rnobata € u ToYHO dumkcmpaH. NocoyeHnaT
KpuTepuit He 6uBa obave Aa 6bae eQUHCTBEHMAT, 3aW0TO MO TO3M HayYMH He ce oTyuTaT
OpyriTe CMekyaBally M OoTeryaeallM BMHaTa OOCTOATENCTBA, a Mpu BTOpaTa xunortesa
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aAMUHUCTPaTVBHOHAKAa3BaLLMAT OpraH ce nuwaBa U OT Bb3MOXHOCTTa 3a npeLeHka npu
onpefensHe Ha HakasaHvweTo. Heobxoguma e no-ronsMa wHAMBMAyanu3auus Ha
HakasaHusiTa, cbobpaseHa ¢ cdopmaTta Ha BuHaTa, MOTMBMTE MPWU W3BBLPLUBAHE Ha
HapyLUeHUsiTa, NPUYMHEHN Bpean, U3BMEYEHU UMOTHU obnarm u ap. BbB Bcuyku criydau
HakasaHusiTa TpsibBa Aa CbLOTBETCTBAT Ha Xapakrtepa Ha HapylleHusTa W TAxHaTa
obLuecTBeHa onacHocCT.

OTnagaHe Ha oTroBopHOCTTa. [laHbYHO HapyLUeHWe MOXe [a € U3BBbPLLEHO, HO No
W3PMYHO pasnopexaaHe Ha 3akoHa aAMUHUCTPaATMBHO HakasaHue Aa He ce Hanara.

Mopagu nunca Ha cybeKT Ha HakasaHWEeTO aAMWHUCTPaTMBHA OTFOBOPHOCT He ce
Hanara npy CMbpT Ha BUHOBHOTO nuue. [pyr e BbNPOCHT, Ye ako NMULETO MMa AaHbYHO
3adb/KeHVe, TO e NpemmnHe Bbpxy HacnegHuumte. OTroBOpHOCTTa oTnaza, M KoraTto e
N3TEKbIT YCTAHOBEHUSIT OT 3aKOHa CPOK 3a HanaraHe Ha Haka3aHueTo.

-B un. 34, an. 1 n 2 3AHH ca npeagBugeHn OBa cpoka - 3a YCTaHOBSIBAHE Ha
HapyLeHMeTO U 3a HanaraHe Ha Haka3aHueTo. AZMUHUCTPaTMBHA OTFOBOPHOCT HE ce
Hanara, korato B NPOAbIDKEHME Ha TPU Mecela OT OTKpUBAHE Ha HapylwMTens unu efHa
rogvHa oT OTKpPMBaHE Ha HapyLUEeHWETO, He e CbCTaBEH akT 3a YCTAHOBSIBAHETO My.

- He ce Hanara Haka3aHue, 1 Korato Haka3aTenHoTO NOCTAaHOBIIEHUE HE € N3aafaeHo
B 6-MeceyeH CpPoK OT CbCTaBSIHETO Ha aKTa.

- OcBeH TOBa, B 4n. 82, an. 1 3AHH e nocoyeHo, Ye agMMHUCTPATMBHA OTFOBOPHOCT
nop, dopmata Ha rnoba He Moxe Aa 6be OCbLLECTBEHA, KOraTo ca U3TEKNU ABE rOAUHM
OT HanaraHe Ha HakasaHueTo. [NoracutenHarta AaBHOCT 3anoyBa [a Teye OT BU3aHeTo B
Cula Ha Haka3aTenHOTO MOCTaHOBIIEHWE U CE NPEKBbCBA C BCAKO AeNCTBME Ha AaHbYyHUTE
opraHu, MpeanpueTo 3a M3nbiiHeHWeTo My. OT TO3M MOMEHT 3anoyBa [a Tevye HoBa
[aBHOCT.

OTroBopHOCTTa He Moxe Aa Gbae peanusvpaHa HE3aBWCMMO OT CNUPAHETO WNu
NpeKkbCBaHETO Ha [AaBHOCTTA M KOraTo 3a U3TbprsiBaHEe Ha MOCOYEHWUTE HakasaHus €
M3TeKbN CPOK, KOWTO HajBullaBa C efHa BTOpa CPoka 3a W3MbIIHEHWE, NpeaBUAeH 3a
BCSKO HakasaHue (4n. 82, an. 3 3AHH).

[aHbYyHUAT 3aKOH MOXe [Oda npeaBuayM OTHEMaHe Ha NUUEH3UW, OTHEMaHe Ha
npegMeTa Ha HapylleHVWeTO B MNOMn3a Ha AbpxaBaTa Wnu nuilaBaHe OT MpaBo Aa ce
ynpaxHsiBa onpegerneHa AenHocCT.

Korato mexgy W3BbpLIBAHETO Ha [AaHbYHOTO HapylleHMe W Uu3gaBaHeTo Ha
Haka3aTeNnHOTO MOCTaHOBMEHWE Brie3e B curna HOB 3aKOH, C KOMTO 3a CbLUOTO HapyLueHue
ce onpegens Apyro HakasaHue, Makap U B JaHbYHMS 3aKOH [a NurcBa HopMa B Tasu
Hacoka, OTroBOpPbBT Ha BbMpoca TpsbBa Aa ce CBbpXKE C 06LLMSA NPUHLMI, 3aMn0XeH B Y. 2
HK 1 B un. 3 3AHH 3a npunoxeHneTo Ha No-6naronpuUATHUA 3aKOH.

MpousBoAcTBO NO yCTaHOBsIBaHe Ha AaHbYHW HApPYLWEHUs W HamnaraHe Ha
OaHBbYHU HaKa3aHUs.

OCHOBHUTE BBMNPOCK MO YCTAHOBABAHE Ha AaHbYHWUTE HApYLUEHWS M HanaraHe Ha
JaHbyHUTE HakasaHuma ca ypegeHn B 3AHH. 3a pga ce cturHe go HanaraHe Ha
afMUHUCTPATMBHO HakasaHwe, ce pas3BuBa €4HO MPOWM3BOACTBO, KOETO NMpeMuHaBa npes3
HSIKONKO eTana.

YcTaHOBSIBAHETO Ha AAaHBYHOTO HapyLUEHWE Ce U3BbpLUBA CbC CbCTaBAHE Ha akT OT
OaHbYHUTE OpraHu, KaTto 1 B TO3M Criyyar BaxaT npasunaTa Ha un. 33 n 34 3AHH.

AKTOBE 32 U3BBPLUEHN JAHBYHM HapyLUEHUs] MOraT a CbCTaBSAT CaMO AMbXXHOCTHU
nMua, a ToBa Ca fuMuaTa, MOCOYEeHW W3PUYHO OT 3aKoHa, WUNuM Te3n, Ha KoUTo ca
JenervpaHu TakuBa npaBoOMOLWMS. AKTBT 3a [AaHbYHO HapylleHWe ce CbCTaBsi OT
OaHbYHUS OpraH, KOMTO e YCTaHOBUI HapyLleHneTo. 3akoHbT obade gonycka Ton Aa 6bae
CbCTaBeH W OT ApYr opraH OT Tasu crneuuanusvpaHa cnyxba, cTura akTbT Aa Cbabpxa
npeasuaexHute B SAHH peksusnTu.

AKTBT 32 U3BBPLUEHO AaHBbYHO HapYLUEHNE € Haln-BaXXHOTO YCroBMe 3a M3daBaHe Ha
HaKasaTeNHOTO MOCTaHOBMEHWE W HanaraHeTo Ha HakasaHue. HeroBoTo CbCTaBsiHE €
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Heo6X0aMM U 3a4bMKUTENEH CTaauin Ha AaHbYHUS Haka3aTeneH npouec. Toi U3nbiHsBa
Tpu hyHKUMM:

MoBaura 06BMHEHUE CPELLY KOHKPETHO NMULE 3a M3BBbPLLEHOTO AaHBbYHO HapyLLUEHKE.

AKTBT e oduumanHa KOHCTaTauusi 3a M3BLPLUEHOTO HapyLUeHWe, KOATO uMa
onpepeneHa AokasaTencTBeHa CTOMHOCT.

C penosupaHeTo Ha akTa Mo CbOTBETHUSA pPef ce ce3npa KOMMETEHTHUST Aa Hanoxu
Haka3aHMeTO OpraH.

AKTBT 3a yCTaHOBsIBaHEe Ha HapyleHueTo TpsibBa Oa CbAbpxka onpeaenexHu
pekBuanTu (4n. 42 3AHH). Te umat pasnuyHO NPaBHO 3HAYEHUE.

3akoHbT gonycka HanmaraHeTo Ha Haka3aHue M NPU HePedHOCTU B CbCTaBEHMWS akT,
ako no 6e3CrnopeH HauMH e YCTaHOBEHO M3BbPLUBaHe Ha HapyLueHMeTO, CaMOoSIMYHOCTTa
Ha HapylmuTensa u HerosaTta BuHa. CnegoBaTenHo ToBa Ca M OCHOBHUTE, CbLLECTBEHUTE
PEKBU3NTU Ha KOHCTATUBHUS akT, 6e3 KoUTO TON HE MOXeE Aa NopoAW NpaBHU NOCNeAULIN.

CbCTaBeHUAT akT HAMa Aa Nopoau NpaBHM NOCMeanLM U ako CbAbpXa CbLLECTBEHMU
nopoLM, 3acsiralliM HEeroBM OCHOBHWM PEKBU3UTU: HEMOCOYBAHE HA aBTopa Ha akTa unu
HenoAnucBaHe, HEOMOPMSIHETO Ha akTa B NUCMEH OOKYMeHT u Ap. MNpu Hanuyneto Ha
TakvBa NOpoLM HakasaTenHo NOCTaHOBMEHUe He Moxe Aa 6bae usgapeHo, JopU U ako
[aHbYHOTO HapylleHWe, HapyWWUTENSAT M HeroBaTa BWHA ca YCTaHOBEHM Mo GescrnopeH
HauuH.

AkTbT obaye LWe nopoAM MpaBHW MOCMEeAUUM, akKo [OnycHaTUuTe nopouu ca
HEeCbLLEeCTBEHN - Hamnpumep, [OMyCHaTW [FPeELKM B agpeca Ha Hapywutens unu
cBMOETENUTE, HEMOCOYBAaHE Ha HapyLUEHWTE 3aKOHOBW pa3nopeadv u ap.

Mpu KOHCTaTMpaHe Ha AaHBbYHU HapPYLLEHUS, aKTOCLCTAaBUTENAT MOXE Aa U33emMBa U
3agbpka BellecTBEHW [oKasaTencTBa, CBbpP3aHW C YCTAHOBSIBAHE Ha HapyLUEHWEeTo,
KaKTo U BeLlM, KOMTO MOAnexaT Ha OTHeMaHe B Morida Ha AbpXkaBaTa, KoeTo Tpsbsa aa
6bae oTpaseHo B akTa. M AOKOMKOTO AaHBbYHOTO 3aKOHOAATENCTBO He NpedBuxAa, ako
U3BBPLLEHOTO HapyLUEHNE € SIBHO Mano3HauuTenHo (ManoBaxHo), HakasaHuneTo rnoba aa
ce Hamnara HanpaBo 4pe3 kBuTaHums unu duw (4n. 39 3AHH), To 3a BCcAkO AaHBYHO
HapylleHMe CbCTaBSHETO Ha aKT CbC CbOTBETHUTE pPEKBU3UTU € abComnTHO
3a4bIMKUTENHO.

CbCTaBeHVAT aKT 3a M3BBPLUEHO OAaHBbYHO HapylleHue e odwmumaneH nucMeH
OOKYMEHT, U3roTBEH OT CbOTBETHWTE OaHbyHM opraHu. Tol TpsbBa ga ce CbCTaBu B
NPUCBHCTBMETO HA HapyLuMTens U ga € NoAnucaH OT akTOCbCTaBUTENsl U NMOHe OT efuH
cBMAeTern, NMOCOYEH B HEro, C KOETO Ce rapaHTUpaT npaBaTa Ha HapyLumTens u BbobLue
3aKOHHOCTTa. B OTCBCTBMETO Ha HapyLIMTens akTbT MOXe Aa ObAe CbCTaBeH, CamMo ako
TOW € U3BECTEH Ha AaHbYHUTE OpraHn U BbMPEKU oTNpaBeHaTa nokaHa He ce siBU.

Bb3 oOcHOBa Ha CbCTaBeHWs aKT 33 W3BbPLIEHO [AaHbYHO HapylleHune
agMMHUCTPATMBHOHAKA3BaLLMAT OpraH M3gaBa HakasaTernHo nocTaHoBneHue. M no tosu
NoBoA AaHBYHOTO 3aKOHOAATENICTBO He e MpeumsHo. To He onpefensi TOYHO, SICHO U
nocrnefoBaTenHo - KOM AaHbuYeH opraH we 6bae agMvHUCTpaTMBHOHakasBall. Haii-
YyecTaTa xunoTesa e rnaBHUSA JaHbyeH OUPEKTOP UMK YMbHOMOLLEHO OT HEro nuue.

Mo nogobue Ha akTa 3a U3BBbPLUEHN JaHbYHM HapYLIEHWs, cbrnacHo yn. 57 3AHH un
HakasaTeNnHoTO MOCTaHOBMeHWe TpsibBa Aa CbAbpXa onpefeneHn peksusuTu, 3a Aa
npeausBuka edekT Ha npaBopasfaBaTenieH akT 3a HanaraHe Ha aAMUHUCTPaTUMBHO
Haka3zaHue.

Mpenuc oT Hero ce BpbYBa CPeLLy NOAMUC Ha HapywuTens. 3a nopouuTe, KOUTO
BOAAT [0 HMWLLOXHOCT UM YHULLOXaAEMOCT Ha HakasaTenHWTe MOCTaHOBIEHWUS BaxaT Ha
obLio ocHOBaHWe npaBunarta, CBbp3aHW C HeAeWCTBUTENHOCTTa Ha BCUYKM akToBe Ha
agMuHUCTpaumsTa.

HakasaTenHoTo nocTaHOBIIEHWE CbabpXka ABE YacTu: MOTUBM U OUCTIO3NTMB.

B moTuBMTE ce cbabpxaT cbobpaxeHusTa, Mopagu KOWTO Haka3BalMAT opraH
npuema, 4Y4e € M3BbPLIEHO KOHKPETHO [AAaHbYHO HapylleHWe U o Mpunucea Kato
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HEMNPaBOMEPHO [JesHWEe Ha TOYHO onpefdeneHo nuvue, T. €. Te ca obocHoBaBallaTa,
cbobpasutenHara 4acT Ha NOCTaHOBEHNETO.

OncnosntMBbT € pasnopeauTenHarta 4acT, C KOSITO ce onpeaenst KakBo Nno Bug u
pasMep agMWHUCTPATMBHO Haka3aHue ce Hanara Ha Hapywwutens. C Hero ce onpegens,
CbLLIO M KOW BELLM Ce n33eMBaT B Nosnsa Ha AbpKaBara.

3a ga npousBedaTt CBOETO AEWCTBME, HakasaTefHUTE MOCTAHOBIIEHMSl, OCBEH, 4ye
TpsbBa Aa ca peJoBHM akTOBE Ha AaHbyHaTa agMUHUCTpauus, Tpsabea u aa ca Bnesnu B
cuna. CernacHo yn. 64 3AHH Te Bnu3at B cuna, korato: 1) He nognexat Ha obxansaHe;
2) He ca 6unun obxaneaHu B NpeaBUAEHUS Cpok; 3) ca Gunu NOTBBLPAEHWN UMN U3MEHEHU
OT palioHHUSA CbA.

Bnesnute B cuna HakasaTernHuM MOCTAHOBMEHMSI Ca OKOHYaTeNHW aKToBe Ha
[aHbyHaTa agMUHUCTpauMss W noanexaTl Ha u3nbliHeHue. WM3nbnHeHMeTo Ha
HakasaTenHWTe NOCTAHOBMNEHMS CbLLO € OT KOMMETEHTHOCT Ha AaHBbYHUTE OpPraHu.

YnpaxHsiBaHeTO Ha HakasaTenHaTa BnacT OT OpraHuTe Ha [aHb4yHaTa
agMUHUCTpauust obaye He e 6e3KOHTPOSHO.

M3papeHnTe HakasaTenHu MOCTaHOBMEHWs noanexaT Ha obxanBaHe npea
pPafioHHMA CbA, KOMTO pellaBa BbMpoOca 3a HanaraHeTo Ha Haka3aHMEeTO NO CbLUECTBO.
OT MOMeHTa Ha oGXanBaHETO Ha HakalaTenHWTe NOCTAHOBMEHUS AAHBYHUTE OpraHyn He
MoraT ga npaBsaT NPOMEHU No TAX. ToBa MpaBO Beye NpuHagnexu camo Ha cbaa. B
3aBMCMMOCT OT KOHCTaTauuuTe, KOUTO € HamnpaBwi, CbAbT MOXe Aa NoTBbPAWU, OTMEHU
UnuM ga U3MEHM HanoXeHOTO HakalaHwe. B mocnegHusa cnydan Ton MOXe ga onpegenuv
no-neka caHKuusi, ako CpeLly NocTaHOoBIeHWeTo e buna nogagaeHa xanba, unu no-Texka
CaHKUMA caMo KoraTto cpeLly Hero e 6un nogageH NpoTecT OT NPOKypopa, B KOWTO ce ucka
yBenumyaBaHe Ha Haka3aHWeTo.

PelweHnaTta Ha paiioHHWS Cbg noanexaT Ha no-HaTaTblHO OCnopBaHe Mo
KacaumoHeH pen npen AOMWHUCTPATMBEH Cbf Ha OCHOBaHWATa, NpeaBuaeHu
B HakasaTenHo-npouecyanHusa KOAekc, W NO peda Ha [naBa [ABaHageceTa
OT AOMUHUCTPATMBHO-NpoLecyanHua kogekc (4n. 63 3AHH).

Bb3o6HOBsIBaHe Ha A4enoTo € JONYyCTUMO CbLLUO NpW BME3nu B Cuia HakasaTernHu
NOCTaHOBIEHNSA U PELUEHNs, HO CaMO NpPW U3PUYHO N3BPOEHUTE OT 3aKOHa YCIoBUS.

3AKNKOYEHUE

HapacTBalloTo 3HadeHMe Ha agMWHUCTpPaTMBHOHAKasaTenHata 3awuTta Ha
JaHbyHaTa CUCTEMA Ha CbBPEMEHHUA e€Tan Ha AbpXaBHO U OOLLECTBEHO pasBUTUE ce
npegonpenens OT BaXHOCTTa Ha 3ajayvnTe, KOMTO 3akOHOAATeNsiT W € Bb3NoXun —
NpOaKkTMBHA MNPEBEHLUMS HA  HEe3aKkOHOCLbOOPa3HOTO  pasBUTME Ha  [aHb4YyHUTE
NpaBOOTHOLLUEHMS.

[daHbyHOTO HapylwleHune e aesHue (aencTeue u 6e3nencTene), NPOsIBSBALLO CE BbB
BMHOBHO HEW3MbJIHEHWME WM FOWO M3NbJIHEHME Ha 3aOb/KEHWE, YCTaHOBEHO C
JaHbyHOMpaBHa HOPMAaTMBHA CaHKLMS, HararaHa oT opraHuTe Mo npuxoauTte (opraHu Ha
HATT, MUTHMYECKM OpraHn 1 MECTHU OpraHx) No agMWHUCTPATUBEH pea.

MHonBmaoyanusaumata Ha agMMHUCTPATUMBHUTE CaHKUMM € €O4WMH OT OCHOBHUTE
NPUHUMNM Ha agMUHUCTPaTUBHOHaKasaTenHaTa OTrOBOPHOCT. TeXecTTa Ha AaHb4yHuTe
HapyLleHWsl ce onpeaensaT Npy MHANBUAyannaMpaHeTo Ha agMUHUCTPATUBHUTE CaHKLMK.

Mopagn HekogudumumpaHoCcTTa Ha LaHBbYHOTO 3aKOHOAATENCTBO Ca AonycHatu
peavua aybnupaHu cbCTaBW, KOETO MOAJSIEXM HA MpuHUMNA Ha 3abpaHa 3a NOBTOPHOTO
Haka3BaHe Ha e€edHO W CblOo HapylweHWe W 3akoHogdaTens TpsbBa [fOa OTCTpaHu
aybnupawute ce agMMHUCTpPaTMBHOHAKa3aTeNHy pasnopeadn B AaHbYHUTE 3aKOHU.
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KoHcTUTyumMATa u 3aKOHUTE KaTo U3TOYHMLIM Ha NPaBoToO.
BupoBe 3aKkoHu

Papocnas CtosiHoB

BBbBEOEHUE

TbpHOBCcKaTa KoHCcTUTYumMs ot 1879r., npueta OT YupeautenHoto cbbpaHue,
MocTaBM Ha4anoTo Ha KOHCTUTyUMOHanuaMa y Hac. TS Bb3cTaHoBM Obnrapckata
ObpXaBHOCT, kaTo yypeaun Tpetata 6bnrapcka Abpxasa. KoHCTUTyuusiTa cb3gage
topuanYecKn NpeanocTaBkn 3a NpeodonsaBaHe Ha OCMaHCKUs heofanvusbM 1 3a Cb3aBaHe
Ha LUMBMNMN30Ba OOLLECTBEHA U AbpXaBHa cuctema.

Cnen 1944r. Bbnrapusa TpbrHa No MbTS Ha COLMANMCTUYECKOTO MPeyCTPOMCTBO Ha
obwectsoTo. Mpe3 1947r. e npueta NbpBaTa coumanucTMiecka KOHCTUTYUMs Ha HapogHa
penybnuka bbnrapusa-oTpyuaHne Ha KanuTanucTMdeckata npaBHa cuctemMa M Ha
MOHapxuyeckaTa ¢opMa Ha ynpaeneHue. Tsi yTBbPAM couuanucTudeckata penybnuka.
Mpe3 1971r. Gelwle npueTa BTOpaTa cCoUManMCTM4ECKa KOHCTUTYLIMS KaTO OCHOBEH 3aKOH Ha
pas3BUTOTO coLmanMcTuyecka obLecTso.

[pomenuTe, HacTbnunn npe3 1989r., Hanoxuxa Oa Cce BHecaT CbLLECTBEHMU
nameHeHusa B KoHctutyumsaTta ot 1971r. Bewe 3anuyeH un. 1 3a pbkoBogHaTa ponda Ha
KOMyHUCTMYecKaTa napTusi, oTMeHeHa Oelle rnmaBaTa, KOATO ypexpale cTtatyca Ha
[ObpxaBHMA CbBeT M Cce Cb3fgade WHCTUTYTBbT 3a €[HOMUYHUS AbpXaBeH rnasa-
npepcenatens(npesnaeHTa) Ha penybnvkaTta. BHeceHnu 6axa u gpyrn nsmeHenus. Te 6axa
06eKTUBHO HEOOXOAUMM U HEOTNOXHMW, HO He pellaBaxa BbMpoca 3a Cb3gaBaHETO Ha
KOPEHHO pasnuM4yHa OT cTapaTa KOHCTUTYUMOHHa cucTema. Heobxogumo 6Gewe pa ce
npueme HOBa KOHCTUTYUMS, KOSTO [a CTaHe lopuaumyecka OCHOBA 3a CbLUHOCTHO
NpeycTPONCTBO Ha cucTemaTa-B nonuTuyeckaTa opraHusaums Ha obLLecTBoTo, KOATO Aa ce
OCHOBaBa Ha MpuWHUMMA Ha MOMUTMYECKUS NNypanus3bm  Kato oTpuuaHue Ha
egHonapTuiHaTa cuctema. [la ce 3aMeHM MnaHoBaTa AbpXaBHa MKOHOMMKa C nasapHa,
KaTo ce pfafde npocTop Ha pasBuMTMe Ha cBobogHata cTomaHcka WHWUMaTuBa.
KoHcTuTyumsiTa Nnpeam Bcuyko TpsibBalle aa cb3gaze ycrnoBusi 3a cBO60AHOTO pa3BuTue Ha
NIMYHOCTTa, 3a paswuvpsiBaHe npaBaTta M csoboaWTe Ha 4voBeka W rpaxgaHuHa u 3a
Cb3faBaHe Ha KOHCTUTYLMOHHM MEXaHM3MMU 3a 3aliuTa Ha HEroBu 3aKOHHU WHTepecu u
OCHOBHM NpaBa 1 cBoboau.

U3NOXEHUE

KoHctuTyumata Ha Penybnuka Bbnrapus Gewe npueta Ha 12 tonm 1991r. oT
CeaMOTO BENWKO HapoaHO cbbpaHue no peda, NpedBuaeH OT TbpHOBCKAaTa KOHCTUTYLMS.
MpoBegoxa ce cBOGOAHWM AemokpaTuyHUM K3bopu. B TsX ce cbCTe3aBaxa pasfuyHu
nonutuyeckn naptuun. M3bopute ce npomsBegoxa no cmeceHata cuctema-200 HapogHu
npeacrasntenn 6axa wm3bpaHn no maxoputapHata u  200-no nponopuMoHanHaTa
nsbupartenHa cuctema. Ypes Tax rmacbT Ha u3bupaTtenute ce NpeBbpHa B AenyTaTCKu
mMaHgaTt. B cbcrtaBa Ha BenukoTo HapogHo cbbpaHue 6sxa npeacTaBeHW pPasfvyHu
MONUTUYECKN CUMN U COLMAnHMN rpynu.

KaTo opraH Ha yypeauTenHaTta BfiacT OCHOBHOTO NpefHa3HaveHue Ha BenwvkoTto
HapodHO cbbpaHue Gelle npuemaHeTo Ha KoHcTuTyuusita Ha Penybnvka Bbnrapusa kato
OCHOBEH 3aKOH 3a OCbLUeCTBABaHe Ha npexoga oOT  couuanucTnyecka KbM
Kanutanuctndyecka obllecTBeHa cucTema. [lpeactaBeHn 6sxa MHOXECTBO MPOEKTU-OT
eKcrnepTHa rpyna, oT pasfnuyHy NOMUTUYECKU NapTUKM, OT HehOPManHu rpynu 1 OT OTAENHU
rpaxganun. Cb3gage ce cneumanHa KOHCTUTYLIMOHHA KOMUCKS, KOSITO U3TOTBU U MPEATIoxXN
3a 06CcbXaaHe U NpYemMaHe Ha HOBKSI OCHOBEH 3aKOH. Mopaaun CbLLEeCTBEHN NOMUTUYECKU U
MOeonorM4eckn pasnuums B KoHuenuuaTa Ha 6baellara KOHCTUTYLUMOHHA opraHnsaumns Ha
obLwecTBOTO 1 AbpxXasaTa pabotata B kKomucusita 1 BbB Benukoto HapoaHo cbbpaHue ce
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npegswxaalle 6aBHO. HO BbNpekn ocTpute cnopose 3a ypeabaTa Ha npaBHWSA CTaTyc Ha
YyoBeka M rpaxgaHuHa, 3a obliecTBeHaTa cMcTeMa U AbpXaBHaTa opraHu3auusi ce CTurHa
00 cbrmnacve Mexay MnonuTUYECKUTE CUMKM 3a MPUEMaHETO Ha HOBMSA OCHOBEH 3aKOH Ha
Peny6nuka Bbnrapus. Yact ot genytaTtn bonkoTmpaxa obCHXKaaHeTOo U rnacyBaHeTo My.

Mpuetata KoOHCTUTYUMs Oewe pesynTaT OT pasyMHUS KOMMPOMMUC —Mexay
NoNUTUYECKNTE OMOHEHTM B UMETO Ha eHa HoBa AeMokpaTuyHa obLiecTBeHa U AbpXaBHa
opraHmsauusa. Ta cTaHa topuaudecka 6asa 3a NPeycTPOMCTBO Ha MpaBHaTa cuctema Ha
OCHOBaTa Ha HOBW OEMOKPATUYHW NPUHLMMAN.

MoBeye oT 7 roguHn KoHCTUTyumMsiTa Cnyxu 3a cBO6OAHOTO pasBuTUE Ha YoBeka, 3a
JemMokpaTuyHaTa TpaHcdopMaums Ha oOLeCcTBOTO M AbpxaBaTa B CbOTBETCTBME CbC
CbBPEMEHHUTE EBPOMENCKU CTAHAAPTVM U BLMPEKM TOBa TBBbPAE YECTO € KPUTUKyBaHa MU
oTpu4aHa.

Kakto e wus3BecTHo, pecdopmata B MKOHOMMYEckaTa M coumanHata obnacrt,
ObpXaBHaTa oOpraHuM3aumMs M npaBHaTa CUCTEMA Cpella CepUO3HW TPYOHOCTM U ce
ocbllecTBsiBa 6aBHO. MpaBAT ce onuTK Te3n Heycnexu Aa ce obscHsiBaT efBa fn He C
HegocTaTbUM UM HeagekBaTHa ypenba Ha obLiecTBeHWUTe OTHoweHus B KoHCTUTyumsATa.
CbBbpLUEHN KOHCTUTYLMWM HE CbLUECTBYBaT W Hallata He e TakaeBa. Heobxogumo e ga
ObaaT BHECEHU HAKOWM KOPEKUMU B HEMHOTO CbAbpXKaHWe B CbOTBETCTBME C NPOMEHUTE B
0o6LLEecCTBOTO U eBponenckuTe kputepun. Ho kato usno Ta e egHa CbBpeMeHHa
OEMOKpaTh4Ha KOHCTUTYLIMS, KOSITO MOXeE YCMELLHO [a CbLUEeCTBYBa 3a YTBbpXKAaBaHe Ha
cBobofata Ha NMYHOCTTA, 3a PasBUTMETO Ha rpaaaHCKOTO OOLWecTBO U npaBoBaTta
ObpxaBa. T ovyepTaBa OCHOBHMTE napameTpu 3a pedopMupaHeTo Ha obLiecTBeHaTa
cucTema U cb3gaze puanydeckm dyHAaMeHT 3a ONTUMANHOTO U (PYHKLMOHMPaHE.

KoHCTUTYyUmMsATa € BbpXOBEH 3aKOH M ApYrMTe 3akOHW He MoraT Aa W npoTuBopeYart.
CbOoTBETCTBMETO Ha 3akoHWTE W ApyruTe nMpaBHW akToBe C pasnopenbute Ha
KOHCTUTYUMATa € NpeanocTaBka 3a Cb3[4aBaHETO Ha eAMHHA BbTPELLUHO HEMPOTUBOpeYMBa
npaBHa cuctemMa. ToBa O3HayaBa, Ye (PUHAHCOBOTO, MPaKOAHCKOTO, Haka3aTeNHOTO W
BCUYKW OpYrM MpaBHW OTpacnuM ce wu3rpaxgar B CbOTBETCTBME C pasnopenbute Ha
KoHcTutyumsaTa. HerHute npyHUMNY 1 NnpeanucaHys ca TaxHa lopuanyecka oCHOBa.

KoHcTuTyumsaTa npornacsea LWMPOK kaTanor oT OCHOBHM NpaBa U cBOOOAM Ha YoBeka
N rpaxgaHvHa 1 ycTaHOBABA cCuUCTeMa OT lopuavyecku npouedypu 3a TAxHaTa 3awuTa B
CbOTBETCTBUE C EBPOMNENCKUTE KPUTEPUMU.

KoHCcTuUTyumsiTa pernameHTVpa OCHOBWTE Ha AbpXaBHaTa opraHusaums. T4
onpegens OpMUTE Ha [AObPXKABHOTO YrpaBlieHWE W YCTPOWCTBOTO UM CUCTeMaTta Ha
ObpXaBHWUTE opraHu. [MpeaBuan ce Cb3fgaBaHETO Ha HSAKOW HOBU ObpXKaBHM oOpraHu,
HecblLUecTByBalM [0 cera Yy Hac, kato npesugeHTa, KoHCTUTYUMOHHMA cba, Bucwms
cbaebeH cbBeT u Ap. HenHuTe pasnopeabu umart HenocpeacTBEHO AENCTBUE, Te He ca
TbPXXECTBEHM AeKnapauun, a AeicTBally NpaBHOHOPMATMBHU npeanucaHus. [Jopy koraTo
yCrnoBusita U pegbT 3a TAXHOTO NpuraraHe ce ypexaaT CbC 3aKOH, TOBa He € OTpuLaHue Ha
HenocpeacTBEHOTO UM AeNCTBUE.

KoHCcTUTyuMsiTa pernameHTMpa Han-3HauYMMUTE OOLLECTBEHM OTHOLUEHWS, KOWUTO
nognexar Ha TpavHa ypenba. HelHunte HOpMM He ypexpaT AeTalnHo obLiecTBeHuTe
OTHOLLEeHus1. Te ca Hail-abCcTpakTHM NpaBHU NpeanMcaHns 1 nopaau ToBa ce Hanara TBbpae
YecTo Aa 6baaT KOHKPeTU3MpaHu oT 3akoHuTe. OBLWUST XapakTep Ha KOHCTUTYLIMOHHUTE
npeanucaHva e eguH oT dakTopuTe, KOWTo obycnaBsi TAxHaTa CTabunHOCT B MpaBHaTa
cuctema. CtabunHoctTa Ha KoHCTUTyuusiTa ce ocurypsia v OT CrOXHWUA ped, npeaBuaeH
3a HeWHOTO peBu3upaHe. TS Moxe Oa Obhe M3MeHsHa M gonbfiBaHa Mo ocobeH pep,
3anoxeH B camarta Hesd. HoBa KOHCTUTyUusi MOXe Aa npuema camo Benukoto HapogHo
cbbpaHne. HapogHoTo cbbpaHue(3akoHOAATENHUSIT OpraH) MOXe Aa U3MEHS U OoMbrea
BCUYKN KOHCTUTYLMOHHM HOPMM C W3KIKOYEHMe Ha OHe3u, KOMTO ca NpedocTaBeHu 3a
peBu3us Ha Benukoto HapogHo cbbpaHue.

OT KpaTKOTO W3MOXEeHWe e BMOHO OCOBGEeHO BaXHOTO MSCTO ponsTa Ha
KoHCTUTyumMsiTa kaTo BbpPXOBEH 3aKOH, KOWTO ypexaa W rapaHTupa npaBHMA CTaTyC Ha
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YoBeEKa WM OpPraHn3MpaHoToO B AbpaBaTa obLliecTtBo. [MpeobnagaBawara 4acT OT HelHuTe
HOpPMW pernameHTMpaT opraHm3aumsaTa u yHKUMOHMpPaHeTO Ha nybnuyHaTta Bnact 4ypes
ObPXXaBHUTE OpraHy v UHCTUTYLIMN.

KaTo ocHOBeH 3akoH Ha 00LLecTBOTO 1 AbpxaBaTta KOHCTUTyUMATa ycTaHOBABa Hal-
BaXKHWUTE MPUHLMMM Ha obLLecTBeHaTa 1 AbpxaBHaTta cuctema. [IbpxaBHata BnacT cnopes
KoHCTUTYLMsiTa Ce OCbLLECTBSIBa Ha OCHOBATa Ha NpUHUMNA Ha HAPOAHUS CyBEPEHUTET, T.
€. BbpPXOBEHCTBOTO B AbpXaBaTa MNpuHagnexu Ha Hapopa. Lisnata abpxaBHa Bnact
npoustTnya OT Hapoda W TOW A OCbLUECTBABA HEMNOCPEACTBEHO WM 4Ype3 ObpXKaBHUTE
opraHn. OCHOBHUTE [ObPXaBHW OpraHu-NnaprameHTbT, MPe3nOeHTbT, OBLWMHCKUTE U
panioHHUTE CbBETU N KMeToBeTe-ce u3bmpart npsiko oT Hapoga. CyBepeHUTETHT Ha Hapoaa
Ha MEeCTHO paBHULLE HaMMpa 13pa3 B CaMOYMNpaBliEHNETO HA HACENEHNETO B OOLWNHUTE.

KOHCTUTYUMOHHMAT MNpuHUMN 3a pasgeneHue Ha BracTUTE Ha 3akoHogaTernHa,
n3nbrHUTENHa n cbaebHa ocurypsisa epekTMBHOTO (PYHKUMOHMPaHe Ha nybnnyHaTa Bnacrt.
TpuTe BNacTu ca paBHOMOCTaBeHU. 3a Aa He ce gonycHe 3noynoTtpeba ¢ BnactTta-a Bnact
[a Bb3nmpa BnacT-KoHCTUTyumMsATa yCTaHOBSIBa MEXaHM3MM 3a TAXHOTO PaBHOBECHE.

Kato npaBoBa abpxaBa Penybnvka Bwvnrapusi ce ynpaensiBa B CbOTBETCTBME C
KoHCcTuTyumsita n 3akoHute. MpUHUMMBT Ha 3aKOHHOCTTa M3UCKBA ObPXKaBHWUTE OpraHu,
pusmyeckuTe 1 OpugndeckuTe nuua B CBOsiTAa OENMHOCT WM MNOBeAdeHWe [fAa cnasear
KoHcTuTyumsiTa 1M 3akoHWTe. 3aKOHHOCTTa € rapaHums 3a CbXpaHeHUe Ha YCTaHOBEHMS
o6LLecTBeH pea 1 3a nNpaBaTa u cBoboauTe Ha rpaxaaHuTe.

OcHoBa Ha MKOHOMM4YecKkaTa cucTema e nybnuyHata M 4acTHata COOCTBEHOCT.
MkoHomukaTta ce warpaxga Ha 6asata Ha npuHUMna Ha ceBobogHata CcTonaHcka
MHULMAaTUBA.

Monutnyeckata ocHoBa Ha OOLWECTBOTO Ce OCHOBaBa Ha MpuHUMNA Ha
nonuTUYeckns nnypanuabm. Tol gaBa Bb3MOXHOCT 3a YTBbpXAaBaHe M pasBUTUE Ha
MHOronapTuiHaTa cuctema, 3a csobogarta Ha rpaxgaHute ga ce capyxaBaT CcbobpasHo
CBOWTE MONUTUYECKM YOexaeHns W Oa u3pas3sBaTr MNoNMTUYECKUTE CU  Bb3rNeau.
KoHctutyumsata obade orpaHvyaBa Cb3daBaHETO Ha MNOMUTUYECKU MAPTUKU, KOUTO
npoTMBOpeYaT Ha MHTEPECUTE Ha rpaxaaHuTe, obLECTBOTO 1 AbpXKaBarTa.

KoHCcTUTyumsATa noctaBa cneuvaneH akueHT Ha npuHuMna Ha paBHOMPAaBMETO Ha
rpaxxgaHute. Cnopea HenMHWUTE pa3nopeadn BCUYKM xopa ce paxaaT cBOOOOHM M paBHMU NO
[OOCTOMHCTBO U MpaBa, BCUYKM Te ca paBHUW Npefd 3akoHa. He ce gonyckaT npusunerum unm
OrpaHMyeHnst Ha npaeaTa U cBoboaMTe Bb3 OCHOBa Ha onpegenieHn couuantHu tenesu-
paca, HapOAHOCT, eTHUYecka MPUHAANEXHOCT, Mofl, MPOU3X0A, penurus, obpasoBaHue,
ybexaeHus, nonuTnyecka NPUHAANEXHOCT, JIMYHO U OOLLECTBEHO MOMOXEHUe unu
UMYLLIECTBEHO CbCTOSIHUE.

MpUHUMNBT Ha paBHONPaBMETO € 3arnoXeH B OCHOBWUTE Ha MpaBHMSA CTaTyc Ha
yoBeKa U rpaxgaHvHa. PaBHONpaBueTO € NpuHUUM, KOWTO B Hal-ronsimMa cteneH onpeaens
JeMoKpaThyHaTa CbLUHOCT Ha rpaXaaHCKoTo 00LLecTBo.

ToBa ca thyHAaMeHTanHTE U3PUYHO perfaMmeHTUpaHn NpUHLMNK Ha obLlecTBeHaTa
1 gbpXaBHaTa opraHudauus. OcHOBOMOMNarallo 3HavyeHme uMmat 1 Apyry NpuHLMNM, KomTo,
0e3 ga ca M3pMYHO MoCTaHoBEHM OT KOHCTMTyuusaTa, ce U3BexaaT OT HENHWUS CMUCHI U
CbAbPXKaHWE, KaKBUTO Ca NPUHLMMIUTE Ha AEMOKpaTU3ma, XymaHuama u ap.

OCHOBHOTO nNpefHasHa4yeHne, CMUCBIT UM Len Ha AbpXaBaTa B IPaXOAHCKOTO
o6LLecTBO e [a CNyXuM Ha YoBeka, Aa CbAeicTBa 3a HEroBOTO pasBUTUE W [OCTOMHO
CbLUeCcTBYBaHe KaTo Hal-Buclwa obliectBeHa LEHHOCT. KoHCTUTyuusitTa u3ncksa oOT
ObpXaBaTta, U npean BCMYKO OT HEWHUTE NpaBO3alMTHU OpraHu, fa rapaHtupa Haw-
3HauYMMMTE YoBewkn Onara-xkmBota u cBobogaTta. KoHCTMTyumaTa permameHTupa
OTHOLUEHMSATA Mexay ObpXaBaTa W IpaxaaHWTe, xapakTtepa Ha Te3u OTHOLIEHUS U
[onycTuMmnTe npegeny Ha orpaHvyaBaHe Ha cBobogaTta oT AbpxaeaTta. HeorpaHuueHata
cBoboga Ha rpaxgaHuHa e orpaHuyeHne Ha csobogata Ha [gpyruTe 4neHoBe Ha
ob6uectBoto. CBoGogaTa Ha NMYHOCTTAa € MsApa 3a CTeneHTa Ha pasBuTue Ha
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AemMokpauumaTta. [paxgaHckoTo obLecTBO C HeroBaTa XymMaHHa CbLHOCT npugasaT Ha
AbpxaBaTta Ka4ecTBO Ha OBLLHOCT OT CBOBOAHM 1 paBHONPAaBHU JINYHOCTH.

[emokpaTuuHMAT xapaktep Ha KoHCTUTyumsTa ce ob6ycnaBsa OT LUMPOKMS KaTanor oT
npasa u csBoboau, NMpegocTaBeHM Ha 4voBeka W rpaxgaHuHa B Penybnuka Bbrrapus.
KoHCcTuTyuMoHHMTEe npasa u cBoboau ca cbobpaseHn ¢ MexayHapoaHuTe akToBe 3a
npaBata Ha 4oBeka. CboGpas3HO XxapakTepa cu npaBaTta M cBOGoAauTE YCMOBHO ca
obocobeHn B HAkonko rpynu. EgHM oT TAX ca npasa, nMpou3TUyaluM OT ecTecTBeHaTa
CBLLUHOCT Ha YOBeKa, KaTo NPaBoTO Ha XMUBOT, Ha NMYHa cBO6OAA, HAa HENMPUKOCHOBEHOCT Ha
NIMYHKA XKMBOT M T. H. ToBa ca nNpaBa Ha YoBeKa HE3aBWCMMO Janu TOW € rpaxaaHuH Ha
Peny6nuka Bbnrapusa nnu He.

Opyrv npaBa u cBoboau [aBaT Bb3MOXHOCT Ha rpaxgaHute ga ydyactBaT B
MONMUTUYECKMS XKMBOT, KaKBUTO ca M3OMpaTenHoTO MpaBo, NMpPaBOTO Aa Ce CApyxXasaT B
NONUTUYECKM NapTuK, Aa y4acTBaT Ha MUTUHIM U MaHudecTauum u Apyrn. ToBa ca OCHOBHM
NMONUTUYECKM MpaBa, OTHacsALWM ce camo A0 Obnrapckute rpaxgaHu, KOUTo Mm aaBaT
Bb3MOXHOCT [a y4yacTBaT B NMOMUTUYECKUS XMBOT U B OCBLUECTBABAHETO Ha nybnuyHata
BMacT.

KoHCcTUTyumMsiTa npeaBuay Cb3gaBaHETO Ha HOBWM OpraHu, KoWTo ga pobnwkar
HawaTta AbpXaBHa cucTeMa 40 AeMOKpaTUYHWUTE eBPpONeckn CTaHAapTu Ha ynpasrieHue.
YcTaHoBeH e MHCTUTYTBT Ha Npsko n3bpaHna OT HapoAda ObpXaBeH rmasa, Cb3gaBaHeTo Ha
KoHCTUTYLMOHeH cba, Ha Bucw cbaebeH cbieT. Mpeasuanxa ce CblUEeCTBEHN NMPOMEHU B
CTPyKTypaTa Ha cbaebHaTa BnacT, MECTHOTO cCamoyrnpaBfieHve 1 Apyru.

HapopgHoTo cbbpaHune e cBo6oaHO n3bpaH obLloabpXaBeH NpeacTaBUTEneH opraH
Ha HauusATa. EOMHCTBEHO Ha Hero e npefocTaBeHa 3akoHofaTenHata BnacT U
OCbLLECTBSIBAHETO Ha NapfiaMeHTapeH KOHTPON BbpXy MONWTUKaTa Ha MpaBUTENCTBOTO.
CbC 3aKoHWUTE MapnamMeHTbT ypexaa OCHOBHUTE OBLLECTBEHWN MOMOXEHUs B CbOTBETCTBUE
C KOHCTUTYLMOHHWUTE pa3nopenbu. NapnameHTapHUAT KOHTPOM € MONUTUYECKM N MOXe Aa
JosBege [0 KOpekuMM B nNpaBuTeficTBeHaTa MNoOnuTMKA WAM [0 OTCTpaHsABaHe Ha
npaBUTENCTBOTO, ako € u3rybuno [JoBepveTo W MoJdkpenata Ha napnaMmeHTapHoTo
MHO3MHCTBO. KOHCTUTYLMATaA 3aMeHU 3aabiKUTENHUS (MMNepaTMBHUA) CbC CBOOGOAHUSA
MaHOaT Ha HapoAHWTe MpeacTaBuTenu, cnopen KOMTO Te npefcTaBnsBaT He caMo CBOUTE
usbupatenn, a u uenus Hapod. O6BbP3BaAHETO HA HapoAHWSA MpeAcTaBuUTEN CbC
3a4bMKUTENEH MaHAaT € HeOeWCTBWUTENHO, T. €. AenyTaTuTe He ca 3aBUCUMM OT Tesw,
KOWUTO ca rm ns3bpanu, He mMoraT ga noryvasaTt NopbyeHus, HUTO Aa 6baaT oT30BaBaHW OT
TAX.

KoHcTuTyumsiTa Han-obwo onpegens cratyca Ha MuHUCTepckusi CbBeT-BUCLIMSA
opraH Ha U3nbAHUTENHaTa BnacT. Tow opraHu3npa M3nbiIHEHMETO Ha 3aKOHWUTE, Ype3 KOUTO
napnameHTbT ONpeAens AbpxasBHaTa NonuTUKa B pasnuuHuTe obrnactn Ha obLiecTBeHns
XMBOT. Ha nNpaBMTENCTBOTO € Bb3MOXEHO OCBLLUECTBABAHETO Ha BbTpELUHATa U BbHLUHATA
nonuThKa Ha AbpxasaTta B CboTBeTCTBME C KOHCTUTYLMSTa 1 3akoHuTe. Kato opraH ¢ obia
KOMMETEHTHOCT TON OCBLLECTBSIBA AbPXaBHO YNpaBneHue BbB BCUYKU ChepU Ha AbpxaBHa
OENHOCT, KOMTO ca B HeroBaTa KOMMETEHTHOCT-OOLLECTBEHNS ped, HauMoHanHata
CUIYPHOCT, PBbKOBOACTBOTO Ha AbpXaBHaTa aAMUHUCTpauuMs, PbKOBOACTBOTO MO
N3MbIIHEHUE Ha OAbPXaBHUSI BIOOKET W ApYyTu.

KoHCTUTyumMsiTa KOPEHHO M3MEHW CTPyKTypaTa U cTaTyca Ha cbaebHaTa Bnact. T e
T. Hap. TpeTa BMacT, KOATO € He3aBucuma oT ApyruTe Age. [Npu ocblyecTBABaHe Ha CBOUTE
NpaBOMOLLUS OpraHWTe Ha cbaebHaTa BMacT ce NoAYMHABAT caMo Ha 3akoHa. OCHOBHOTO U
npegHasHavyeHMe e Aa 3aluTaBa npaBaTa M 3aKOHHUTE WHTEpPEecU Ha rpaxgaHuTe, Ha
ropuanyeckuTe nuua u Ha gbpxasarta.

CbaebHaTta BnacT BKMOYBA B CBOSITA cUCTeMa CbAeOHWTE, NPOKYpPOPCKUTE U
cneacteeHuTe opraHn. OCHOBHa OpraHuM3aumoHHa CTpyKTypa B cucTtemaTta Ha cbaebHata
BracT ca cbaunuwata. KoHCTUTyumsaTa npeasuan HOBW CTPYKTYPW, KakBuTo ca BuclumsT
cbaebeH CbBET, anenaTtuBHUTE CbaunULa, BbpXOBHUST KacauMOHEH CbA U BbpxoBHUAT
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agMUHUCTpaTMBEH CbA. [BYMHCTAHUMOHHOTO CbAebOHO MPOM3BOACTBO € 3aMEHEHO C
TPUMHCTaHLMOHHO-NbPBA, anenaTtueHa 1 KacaumoHHa MHCTaHLMSA.

KoHcTuTyumsiTa npeaBuamn cb3gaBaHeTo Ha KOHCTUTYUMOHEH CbA-OpraH, HemosHar B
uctopusita Ha 6bnrapckaTta gbpxasa. [Topagy 0ocobeHOTo NpeaHasHavYeHue n cneunanHuTe
NpPaBOMOLLMS, KOUTO Ca My NPefoCTaBeHW, TON € He3aBUCUM OT BCUYKN AbpXaBHW BNacTu.
KOHCTUTYLMOHHMAT Cba OCblUecTBsiBa abCTpakTeH, nocrnedgall M3BbHMNapnaMeHTapeH
KOHTPON 3a KOHCTUTYLMOHHOCBHOOPA3HOCT Ha 3aKoHWTe W Apyrnte aktoBe Ha HapogHoTo
cbbpaHve, KakTo 1 Ha aKkToBeTe Ha NMpe3unaeHTa. To3n KOHTPOI € CPEeACTBO 3a NpuBexaaHe
Ha 3aKoHOOAaTencTBOTO B CboTBETCTBME C KoHCTUTyuusTa, 3a ga ce cb3gage eauHHa
HemnpoTusopeunBa npasBHa cuctema. KOHCTUTYUMOHHMAT CbAa [daBa  3a4bIDKUTENHO
TbNKyBaHe Ha KOHCTWUTyuMsiTa, pellaBa CMOPOBE 3a KOMMETEHTHOCT MeEXAy BuUCLIUTE
ObpPXaBHW OpraHn M MeXAy OpraHuTe Ha MECTHOTO CaMOynpaBMneHWe W LEeHTpanHute
opraHu Ha usnbHUTENHaTa BnacT. To uma v Apyry BaXKHU NPaBOMOLLIMS.

B KoHcTuTyuusiTa e onpefeneH u ctaTycbT Ha BenukoTto HapogHo cwbpaHue-
HEroBMAT CbCTas, MPAaBOMOLLMSA U ped Ha OENHOCT.

KoHcTuTyumMsiTa ycTaHoBSIBa 1 CMMBONWUTE Ha AbpxasaTa: repba, 3HaMeTo, XMMHa U
ObpXXaBHWSA Nevart, KakTo 1 ctonuuaTta Ha Penybnuka Benrapus.

Makap n KpaTbk, TO3M nperneg Ha CbObPXaHWETO Ha OCHOBHWS 3aKOH MNOKa3Ba
KayecTBeHO HoBaTa ypeaba Ha cTaTyca Ha 4oBeKka M rpaxaaHnuHa B CbOTBETCTBME C
€BPOMNENCKUTE KPUTEPUM, U3MEHEHUSITa B CUCTEMaTa Ha ObpXKaBHWTE OpraHu, HOBUTE
KOHCTUTYLMOHHW NPUHUMNK Ha obLLeCTBEHaTa U AbpXXaBHaTa opraHnsaums.

OCHOBHMAT M3TOYHWK B pOMaHcKaTta (KOHTMHeHTanHaTa)npaBHa cucTemMa, KbM KOATO
NpUHaANEXuW 1 HallaTa HaLMoHanHa npaBHa CUCTEMA, € 3aKOHbT.

3aKoHBT € IopuanMYeckn HopMaTUBEH aKT, NPUET OT BUCLUMS NpedcTaBUTENeH opraH-
HapopgHo cbbpaHue (naprnameHT).

~3aKOH” € TEPMUWH, KOWTO O3HayaBa POAOBO MoHATME. B cbabpkaHWeTo Ha ToBa
MOHATWE Ce BKITHYBAT KOHCTUTYLMSATA U NPEKUTE NO CTeneH NOAKOHCTUTYLIMOHHW U3TOYHULIM
Ha NpaBOTO-TEKyLUMTE 3aKoHW. Ha npakTvka CbAbpXKaHWeTO Ha MOHATMETO Ce paswmpssa
ype3 3akoHopaTenHn HOpPMyNMPOBKW, C KOUTO B HEro Ce BKIOYBAT M BCUYKM OCTaHanm
noA3akoHOBU HOPMATUBHM topuanyeckn aktose. Cnopef Hac no-npaewnHo 6u 6uno aa ce
13non3ea CTPoro Hay4YHUAT TEPMUH-,HOPMATUBEH IOPUANYECKN akT”’, HO B 3aKoHoJaTenHarta
npakTuKa y Hac e Bb3NpPUETO B HAKOW Cryvau 3aKOHbT [a Ce M3MOon3Ba KaTto CUHOHUM Ha
HOpMaTMBeH akT BboOLlle. BbB Bpb3ka ¢ HanpaBeHaTa Oenexka crnedsa Aa onpegenvm
HOPMaTVBHUSA OPUONYECKN aKT KaTO MbPBUSi U OCHOBEH M3TOYHWMK HA MPaBOTO B Hallata
npaBHa cuctema.

HopmaTuBHWTE aKkToBe ca WepapxvM4HO NOoApeAeHn B cuctemaTa Ha GbnrapckoTo
npaso. CMUCBLABLT Ha NepapxusTa e B 3arnoxeHaTta CbNoA4YMHEHOCT; B TOBA, Y€ NO-HU3LLIUTE
Mo cTeneH (B iepapxmsTa) HOPMaTUBHM aKTOBE He MOraT Aa NpoTUBOpeYaT Ha No-BUCLLMTE.
CbabpXaHMeTO Ha no-HuslwmuTe Tpsibea Aa 6bae cbobpaseHo CbC CbAbPXaHWMETO Ha Mo-
BUCLLINTE. TO3M epapxnyeH pef rapaHTupa 6e3npoTUBOPEYMBOCTTa Ha NpaBHaTa cucTema,
a Yypes ToBa W npasBHaTa CUrypHocT. B cniyyanm Ha npoTuBopeune AencTsa No-BUCLLUAT B
ilepapxusTa HOpMaTMBEH aKT, KOUTO MMa Mo-ronsama topuandecka cvna. Vepapxusara Ha
HOpPMaTMBHWUTE aKkTOBE B Hallata MpaBHa cucTteMa e cnegHata: KoHCTUTYyuus-3aKkoH-
nocTaHoBneHust Ha MMHUCTEpPCKMSA CbBET-NPaBUHUK-Hape6a-MHCTPYKUMS.

KoHCTUTyLmMsiTa € OCHOBEH M3TOYHMK Ha MPaBOTO B HallaTa npasBHa cucTema.
KoHCTUTYLMsITa e topuanyeckn HopMaTBEH akT C Hal-BMCLLA NpaBHa cuna. Cned Hes npsik
no CTeneH Ha CbMNOAYMHEHOCT HOPMATUBEH aKT € 3aKoHbT(B COOCTBEH CMWUCHA Ha
TepmuHa).

3aKoOHBT € MPsiK MO CTeneH NOAKOHCTUTYLMOHEH HOPMATMBEH akT, MPUET OT BUCLLUSA
npeacTaBUTENeH opraH, KOWTO MMa BUCLIA opuauyecka cuna CnpsiMo BCMYKM OCTaHamu
NMoA3akoHOBU HOPMAaTWBHWU akToBe. KOHCTUTYLUMSiTa € OCHOBEH WM3TOYHWK Ha MpaBoTo, a
3aKOHBT € INaBeH U3TOYHWK Ha MPaBOTO B HallaTa npaBHa cucTema. 3akoHbT perynupa
OCHOBHW 0651acTu Ha TpaviHy OOLLECTBEHW OTHOLLEHUS.
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OT rnegHa Todka Ha cTeneHTa Ha oboOllaBaHe Ha perynupaHute obLiecTBeHU
OTHOLLIEHMS 3aKOHUTE ca:koAandmrKaLusa U OOMKHOBEHM.

KoaudumumpaHte 3akoHU ce xapaKkTepuanpar ¢ BUCOKa cTeneH Ha obobLuaBaHe Ha
perynupaHnte OTHoweHusi. Te obxBaliaT B CBOS MpeaMeT UAn KMOH Ha npaBHaTa Ha
cuctema unm Ha ocobeH BaxeH HeroB asn. [Nopagwn ToBa Te3u 3aKOHW Ce onpeaensaT u
UMeHyBaT kaTo Kogekcu - HakasateneH kogekc; HakasaTenHo-npouecyaneH KOAEKC;
CemeeH kopgekc; [paxpaHcko-npouecyaneH kogekc; Kopekc Ha Tpyaa; Kogekc Ha
TbProBCKOTO MOpennaBaHe.

OGMKHOBEHUTE 3aKOHMU (HeKoAMMULMPaHN 3aKOHU, TEKYLLM 3aKOHW) ca C MOo-HUCKa
cTeneH Ha ob6o6uwlaBaHe Ha OOLWECTBEHW OTHOLWUEHMSt M C MNo-Manbk 06XBaT, KOUTO
HopmupaT. Te ce usgaearT, 3a Aa perynMpaTt OCHOBHU OBLLECTBEHU OTHOLLEHWS UMK Tpynu
OT OCHOBHM OB6LLIECTBEHM OTHOLLEHUS, KOUTO Ce NoAAaBaT Ha TpanHa ypeaba.

B 3aBucuMMOCT 0T cBOS 0OXBaT Ha AeNcTBME 3aKoHUTE GrBaT: 06U U crneluarnHu.

Mpumep 3a 06WM 3aKkoHM ca 3akoHbT 3a COOCTBEHOCTTa W MON3BaHETO Ha
3emeernckiTe 3eMu; 3aKOHbT 3a fvuarta M CeEMencTBOTO M Apyru. CrneunanHiTe 3akoHU
npegBwxaaT onpegeneHn OTKMOHeHUst oT obuwarta ypeaba u ca cBbp3aHU C OrpaHUYEHO
OEeNCTBMEe-UNKW C ornes Teputopusita (MPOCTPaHCTBOTO), UMK C OFNes Ha nuuara.

Hanpumep pecTUTYLMOHHWUTE 3aKOHW ca creumaniu, 3awoTo nvaT gencteme camo
BbpPXy oOnpedernieHa Karteropus nuua-tTesun, 4vMaTto COOCTBEHOCT € OTHeTa Mo NbTA Ha
HaumoHanusauusita; 3akoHbT 3a OTHEMaHe Ha cobcTBeHocTTa Ha BKIM, OKMC u gpyru
KasnOHHM OpraHmnsaumm uma erncTBMe camo CrpsiMo NMOCOYEHNUTE B HEFO PUANYECKM Nnvua
NT.H.

Cnopefl HauyMHa Ha perynvpaHe Ha ObLEeCTBEHUTE OTHOLLEHUSI 3aKOHUTE ce AensiT
Ha: YCTPONCTBEHM, NpoLecyarniHi u MaTepuarnHu.

YcTpoMCTBEHM ca 3aKoHWTe, 4Ype3 KOWTO Cce OMpedensaT opraHusaumaTa u
BBLTPELUHUAT pel Ha AEWHOCT Ha ObpPXKaBHU OpraHy v UHCTUTYLMN.

YcTponCcTBEHM 3akoHM ca: 3akoHbT 3a KOHCTUTYUMOHHMA cba;, 3akoHbT 3a
cbaebHara BnacT u ap.

MpouecyanHuTe 3aKOHW YCTaHOBSIBAT WM ypexaaT pefda 3a OCbLUEeCTBABaHe Ha
onpegeneH Bug obLLECTBEHN OTHOLUEHWUSI U BPb3KWU, AaBaT OTAENHM Npoueaypy 1 OTAEMNHU
npousBoacTea. TakmBa ca: 3akoHbT 32 agMUHUCTPATUBHOTO MPOM3BOACTBO, [paxaaHcKo-
npoLecyanHusaT kogekc, HakaszatenHo-npouecyanHusT KOAEKC v ap.

MaTepuanHuTe 3akoHWM AaBaT M3pas Ha T. Hap. MatepuarnHo nNpaeo. TeXHUTE HOpPMU
HsAMaT npoLeaypeH xapakrep. AKO MpoLEecyasnHUTe 3aKOHW MOCOoYBaT M ONpedensT ,,Kak’
crnedBa ga ce AeWcTBa MNpu onpederieHn MpaBHU criydauw, TO MaTepuanHuTe 3akoHu
noco4Bat M YCTaHOBSBAT ,,KaKBO” MOraT U KakBO ca OJTbXHM Aa NPaBsiT NpaBHUTE cybekTu.
MaTtepnanHute 3akoHM yCTaHOBSIBAaT Kpbra OT MpaBa M 3agb/hKeHWs Ha nvuaTta B
npaBHoperynupaHaTa ciepa Ha obLecTBeHUTe OTHOLWEHNA. ToBa ca CeMeNHUSIT KOAEKC,
330, 3aKkoHbT 3a nMuarta M CeMENCTBOTO, TbProBCKUAT 3aKOH, HakasaTtenHuaT Kogekc u
apyrv. ToBa e npeobnagasalmaT B 3aKOHW B NpaBHaTa cuctemMa.

PasrpaHnyaBaHeTo Mexay maTtepuarneH v npouecyaneH 3akOH Ha MnpakTvka He e
abcontoTHo. ChbluecTByBaT peguua cnyvyan, Korato B MatepuarneH B OCHOBaTa CU 3aKOH ce
BKMOYBAT MO HEOOGXOAMMOCT WM MpouecyarnHu HOpMM, Heobxoaumu npouenypu wnm
cneundunyHn nponssoacTea. Hanpumep B 3akoHa 3a HayYHWUTE CTEMNEHWN U HAYYHUTE 3BaHUSA
Ca BKITIOYEHM OCBEH MaTepuarnHu npaBHW HOPMW, U CbOTBETHU CreunduyHM npoueaypHu
npaswuna(HopmMu).

Mop3akoHoBUTE HOPUAMYECKM HOPMATUBHM aKTOBe Ce M3daBaT OT OpraHuTe Ha
MECTHOTO CaMOYyMnpaBfeHNe-oOWMHCKN CbBETM U OT LUEHTPanHUTe U3MbIAHUTENHO-
pasnopeauTenHn opraHn-MUHUCTEPCKM CbBET, MUHUCTPU, PLKOBOOAUTENW HA LEHTpanHu
BEAOMCTBA.

OOLWumHCcKMTE cbBeTH n3gasaTt Hapeabu. C Hapenbute ce perynupaTt no obLy, HauYWH:
Ona3BaHeTO Ha OOLLUEeCTBEHWS ped B HaceneHWTe MecTa; KOMyHanHo-6uToBaTa OEenHOCT;
non3BaHeTo Ha 06LUMHCKaTa cOBCTBEHOCT M ONasBaHETO Ha OKoMHaTa cpeaa.
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MuWHMCTEPCKNAT CbBET M3haBa NOCTaHOBMNEHWS, pa3nopeXxaaHus U peLlueHUs.
KomneTeHTHOCTTa fda ce uspasaTt pasnopexaaHus nuncsa B 3akoHa 3a HopMaTuBHUTE
akToBe 1 e BbBefeHa oT KoHcTuTyumaTa ot 1991rogmHa. B npaktukaTta Ha npaBuTencrsoTo
pasnopexgaHus ce usgasBaT 3a HOpPMUpaHe He Ha obww, a Ha ocobeHn obLecTBeHM
OTHOLUEHMWS!, OrpaHWYeHn Mo CBOETO AeNCTBME CMPSMO OTAENHW PETrVOHW WUNWN OTAEMHU
roynu nuua. Hanpumep pasnopexgaHeto Ha MwuHUCTepckMs CbBeT 3a pexuma Ha
BBLHLUHOTBProBCKUTE ApYXecTBa.

OcHoBHUTE aKkToBe Ha MwuHMCTEpckMsA CbBeT ca MocTaHoBneHusTa. Te GueaT
HOPMAaTUBHMU, NMPU KOETO Ca MPSK NOA3AKOHOB WM3TOYHMK Ha MpaBO, U HEHOPMAaTUBHW, C
KOUTO ce npvemaT criefBalum Mo HW3XOAsLWa CTerneH NoA3akoHOBM HOPMAaTUBHW aKToBe-
npaBUITHALN, Hapeaoy U MHCTPYKUMK. B nocnegHute cryyam M3TOYHUK HA NPaBOTO € He
NOCTaHOBMEHMETO, a NPUETUAT B HETO HOPMAaTUBEH aKT.

Pasnunuuata mexagy HOpMaTMBHWTE akToBe, u3fgaBaHM OT MUHUCTEPCKUS CbBET,
TpsibBa Oa ce TbPCAT B nNpeaMeTa Ha HopMmaTvBHUTE O0OLlecTBEHM OTHoweHus. C
HOPMaTMBHO NOCTaHOBNEHUE Ce ypexaaT OCHOBHM OOLLECTBEHN OTHOLUEHUSI C BPEMEHEH
xapakTep. [Mpu ToBa cTaBa Ayma 3a O6LLECTBEHU OTHOLUEHWS, HeYpeAeHU CbC 3aKOH U
cnagawy KbM  cdepata Ha  U3NbIAHWUTENHO-pasnopeguTenHara  AOeNHOCT  Ha
npaBuUTENCTBOTO.

MUWHMCTEPCKNAT CbBET M3aaBa NPaBUMHULM BbB BPb3Kka C NpunaraHeTo Ha 3akoHa B
HeroBaTa LANOCT, 3a OpraHv3aumsaTa Ha ObpXaBHUTE OpraHn unv 3a BbTPELUHUS peq Ha
TAXHaTa AeVHOCT. YTBbpAeHa e npakTukaTta peanusmpaHeTo Ha pasnopeabuTte Ha 3akoHa
[a ce opraHusupa ¢ nomMoLLTa Ha HapoYeH NpaBUIHKUK 3a HEroBOTO NpunaraHe. 3pasaHeTo
Ha NpaBWUIHUK € OT KOMMNETEHTHOCTTa Ha opraHa, KOMyTO € Bb3I0XEHO OpraHu3MpaHeTo Ha
npunaraHeTo Ha 3akoHa. [10CO4eHOTO 3adbiKeHue, BKMIOYMTENHO U BKIOYEHOTO B HEro
u3gaBaHe Ha MNpaBWUMHWK, MOXe Aa Obhe BbL3NOXEHO Ha MWHWCTEpPCKUS CbBeT WUNKn Ha
oTAeneH MuHWUCTLP. EgHa oT Hal-onacHuTe cnabocTv B MpaBOTBOpYECKaTa NpakTuka e
nMncaTta Ha 3aKOHOBO oOnpeferneHo 3agbiDKkeHWe 3a M3JaBaHeTO Ha NpaBWuMHWKa B
KOHKpeTeH cpok. CTaBa Taka, Ye Heu3gaBaHETO Ha MpaBunHWKa cnupa, 6nokupa
OEeVCTBUTENHOTO peanusnpaHe Ha 3akoHa. 1o TO3M HauvH M3NbHMTEeNHaTa BracT Hanara
cB0oeobpasHo ,BeTO” BbPXY 3aKOHa, KOETO € HexenaTerHo.

MpaBuTencTBoTo M3gaBsa Hapeadun, KOUTO Ca HOPMATUBHU akToBe MO MpunaraHe Ha
OTAEeNHW pasnopedbu wnu Apyru noapasfefieHns Ha HOpPMaTMBHUS akT OT Mo-BuUCLUA
cTeneH. Ha npakTtvka Hapeabute ce nagasat npeobnagasallo BbB Bpb3ka C npuraraHeTo
Ha 3akoHuTe. B Tasu Bpb3ka ca M NMpaBoOMOLWMATa Ha OTAENHWUTE MUHUCTPU Aa usgasaT
Hapenobu B cnyyauTe, Korato ca HaTOBapeHW C OpraHuW3vpaHeTo Ha npunaraHeTo Ha
onpeferneH 3aKoH U NocnegHOTO Hanara HeobxoaMmocTTa Ha Hapeaba.

OcBeH npaBuUMHULM W Hapeabyw MWHUCTPUTE wu3dasaT owe W UHCTpykumn. C
WHCTPYKLUMSA BUCLLECTOALLMAT OpraH faBa ykasaHus A0 NOAYMHEHW HeMy OpraHu OTHOCHO
npunaraHeTo Ha HOPMAaTWBEH akT, KOWTO TOW € M3dan WM YneTo M3nbiHeHue Tpsabsa aa
ocurypu. Tesu ykasaHusa ce OpMynupaTt KaTo MpaBHW NPEeAnuCaHns U ca WU3TOYHMK Ha
npaso. Hanpumep:UHCTpykuMa Ha MuHUCTBPA Ha UHaAHCUTE 3a noMblBaHe Ha
MUTHUYeckn aeknapaumn(B, 6p. 60/1993r.) n gpyru.

O6uYasAT e opma(M3TOYHUK) Ha pasnnyeH BuA couunanHy HopmMu: GUTOBKM, KyNTOBM,
TpaauUMoHHM 1 apyrn. ObuyasT moxe fa 6bAe U3TOYHMK U Ha nNpaBoTo. B ToBa cu butne
obuyasaT ce NposBsiBa B ABa acnekTa.

Mpumep 3a ToBa AaBat pasnopendti Ha Kogekca Ha TbproBCKOTO MopenaBaHe:

Un. 145. MNpeBo3BaybT TpsiOBa Aa M3BbPLUM NPEBO3a B YrOBOPEHUTE CPOKOBE, a Npu
nvnca Ha yrosopka-s obuM4anHo nNpueTuTe CPpoKoBe.

Un. 149. Ako nonydvatenaT He e M3BECTEeH Ha NpeBo3Bava MM HAMA MOCOYEHO B
JoroBopa Apyro nuvue, W3BeCTMETO (HOTUCBT) Ce OnoBecTdABa No obwuyanHus 3a
MECTOHa3Ha4YEeHNETO HAYMH.

Mopo6Ha pasnopenba ce cpewa v B Y. 37 Ha TbproBCKMUs 3aKOH:
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Korato pasmepbT Ha Bb3HarpaxgeHneTo He e YroBOpeH, CMSATa ce, Ye TON e paBeH
Ha obuyanHKAa pa3mep 3a To3u BUA OEVHOCT.

O6uyasT KaTo M3TOYHWK Ha NpaBoOTO AenctBa M 4pe3 obuyainHOTO npaBo. To
npeaxoxga nucaHoTO MpPaBO M O CbMbTCTBA AbLMAMO BpPeEMe B HEroBOTO pa3suUTUeE.
O6uyanHOTO MpaBoO CbLUECTBYBA M Ce Mpurara camocTosATenHo, 6e3 ga e BKAYEHO U
M3pas3eHo B MUCMEHWN aKTOBE-M3TOYHULUM Ha npaBoTo. ObuyaiHOTO MpaBo ce npuema oT
ObpxaBaTta, Ta ro Aornycka W ro CaHKUMOHMpa MbYanuBoO, KaTo MNpU3HaBa HEroBoToO
fencreve. CaHkumsata Moxe pa 6bde fageHa 4pe3 uHauBuayaneH cbaebeH unu
agMVHUCTPaTMBEH akT, KOMTO Ce Mo3oBaBa M MO TO3M HAaYMH Mpuema U CaHKUMOHMpa
pa3nopeabute Ha 06uM4anHOTO NpaBso.

[Opyr N3TOYHMK Ha NPaBOTO ca JoroBopuTte. Te ca M3TOYHMK KaKTO Ha HaLMOHarHOTO,
Taka U Ha MexayHapoaHOTO npaso.

B obnactta Ha BbLTPELUHOTO, HALUMOHANHOTO MPaBO, M3TOYMHULM Ca KOMEKTUBHWUTE
TpyZoBM [oroBopu. Te ce ckouBaT Mexay paboTHUUMUTE(TPYOOBUTE KOMEKTUBK) U
paboTogatenuTe u ycTaHOBsIBAT OnpeaeneHn HOpMU Ha ObIKMMO NoBedeHne 3a CTpaHuTe.

KaTo n3To4HMK Ha NpaBoTO B TeopusiTa ce npuemar CbLo U TUNoBeTe JOroBopu. Te
ce MW3roTBAT OT efHaTa [JoroBapsilla CTpaHa M Mpy MpUeMaHeTo OT Apyrata crasar
W3TOYHWK Ha NpaBa W 3aAbIHKEHUS 3a CTpaHuUTe.

lMpeobnagaBallo e 3Ha4YeHWeTo Ha [OroBOpUTE KaTo M3TOYHMLM Ha MpaBo B
chepata Ha MexayHapoOHOTO MpaBo. [loroBopute ca €AMHCTBEHUST W3TOYHWMK Ha
MexayHapogHoTo nybnuyHo npaso. MexayHapoaHusaT goroop(crnorofba, KOHBEHLMS) e
yCTaHOBEHO Cbriacve Mexay ABe Unu noBeve CyBepeHHW Abpxasn, NnocTurHaTto Ha 6asaTa
Ha paBHOMPAaBMETO, 3a ypexdaHe Ha BbHLUHM OTHOLLEHWS B MHTEPEC Ha [0roBapsiluuTe
cTpaHu. MexayHapoaHuAT 4oroBop CTaBa M3TOYHUK Ha NpaBo 3a edHa AbpKasa, KoraTo TS
y4yacTBa B CKIOYBAHETO My WM Ce MPUCbEeAMHsIBa KbM Beue CKModeH porosop. B
onpegeneHnTe oT KoHCTMUTyumsiTa crnyyau, korato HapogHoTo cwbpaHue patuduumpa
MexayHapogeH [OroBop, TON CTaBa M3TOYHUK Ha BLTPELLHOTO npaso. Cnep BNu3aHeTo My
B Cuna, HerosuTe pasnopeabu vmaTt npuoputeT Mpes OHE3W HOPMU Ha BbTPELLHOTO
3aKOHOAATEesICTBO, KOMTO UM NPOTUBOpPEYaT.

3AKIMKYEHUE

KoHctutyumatra ot 1991r. cb3gage opuaMyecku OCHOBM 3a Mpexoda KbM
[emokpaTnyHa obLecTBeHa cucTema, 3a NpaBoBa M coumanHa gbpxxaea. Ta e pyHaameHT
3a 06HOBSIBaHe Ha MpaBHaTa cucTemMa v 3a npuobLiaBaHeTo M KbM Tasu Ha CTpaHUTe OT
eBpornenckata obLHOCT. T e aKT, KOWTO agekBaTHO M GanaHcMpaHo ypexaa wMpoka rama
OT AVMHAMWYHO pa3BuBalLUMTE ce OOLECTBEHM OTHOLUEHWS W € rofgHa YChewHo Aa
M3NbHSABa CBOMTE perynaTtmBHU OyHKLMM B pa3nuMyHuTe obnacty Ha OOLLEeCTBEHUS XUBOT
Ha To3u eTan.

JINTUPATYPA:

1. npod. a-p Credpan Cronues, npod. A-p EsreHn TanueB, gou. A-p CHexaHa
HaueBa; ,,KoHcTuTtyums Ha Penybnuvka benrapusi-KomeHtap”

2. npod. a-p Meopru bownyes, gou. a-p Jlbyesap Javes, pou. a-p Ctedka Haymosa;
Lounocodus, Counornorus, O6wa Teopus”

3a KOHTaKTu:
Papocnas CTosSiHOB — CTYAEeHT B cnewuumanHocT npaeo B PY
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ﬂaH'b‘-IHVI peBuU3nn nu gaHbB4YHU NPOBEepPKU
CrenusaHa bosHosa [lumunTpoBa

[aHbyHUTE peBM3NM Ca eauH OT HauMHWTE 3@ OCbLUECTBABAHE Ha [AaHb4HM
3a4bIKEeHVsl, Haped C TAX [AaHbYHU 3aA4bIDKEHUs Ce YCTaHoBABAT C  JaHbYHU
Aeknapauuv, B KOUTO nuuaTta camu WU34YMCnsBaT AbIDKUMUA JaHbK, WNv deknapupart
obCTOATENCTBa HAa OCHOBATA, HA KOUTO AA@HBYHUA OpraH UM onpedens AbMKUMUS AaHbK.
3a ycTaHoBABaHe Ha AbIKUMUW MNALLaHWS OpraHuTe No NpuxoauTe U3BBbPLIBAT AaHBYHU
peBu3Mun 1 nNpoBepku. [laHbyHaTa pPeBuU3NA € CbBKYMHOCT OT AENCTBUS Ha opraHuTe no
NpUXoAMTe HACOYEHN KbM YCTAHOBSIBAHE Ha 3aAbIDKEHVS 3a AaHbLW UNW 3a4bIMKUTENHN
ocuryputenHun BHocku. MNpeameT Ha AaHbYHWUTE PeBU3UK Ce ABABAT OTAENHN efleMeHTU OT
AaHbyHOTO obnaraHe, kaTo: (hOPMMPaAHETO Ha AaHbyHaTa OCHOBA; onpefensHeTo Ha
[aHbYHOTO 3aAbIDKeHWe; cnasBaHeTo Ha cpokoBeTe u Apyrn. Crnoped CbLHOCTHUTE CU
XapaKTepucTuKn, AaHbYHWTE peBM3MM MoraT Aa ce AeduHupaTr KaTo CbBKYMHOCT OT
[eiCcTBMS, KOUTO MpeAnpuemMaTt CbOTBETHU OpraHu Cbe Len cbbupaHe, yctaHoBsABaHe U
nssicHsIBaHe Ha dakTu 1 0bcToATENCcTBa, BBPXY KOUTO Ce onpedensT KOHKPETHO AaHbYHO
3aAbikeHWe Ha onpefenenu nuvua. MNpeameT Ha ycTaHoBUTENHaTa AEWHOCT ce sBsiBa
pasKpVvBaHETO Ha OCHOBaHWA 3a MuHan nepwof. MocTuraHeTo Ha UenTa Ha AaHbyHaTa
PeBK3Ns Ce OCbLLECTBABA Ypes:

1. npoBepka [OKONKO 3aKOHOCLOOPa3HO W [OCTOBEPHO € CYETOBOAHOTO
oTpassiBaHe Ha NPUXOAUTE N Pa3XoauTe;

2. ype3 faHbBYHWTE PEBU3NM Ce YCTAHOBABAT M3BbPLUEHN HApyLUEeHWs Ha 3aKoHa 1
Ce CbCTaBAT aKkToBe, BMM3ally BbB KOMMETEHTHOCTTA Ha TepuTopuanHarta AUpekuus,
M3BbH Hes ce ceaupaT OpraHW 4YMATO KOMMETEHTHOCT € [a Hanoxat Apyrv Buaose
caHKuuu (cbaa).

Bupgose aaHbyYHM peBu3nmn:

Cnopen obxBaTa [AdaHbYHWUTE PEBU3MM OUMBAT MNbIHU W YacTUYHW. [TbnHUTE
obxBalat BCUYKM 00eKTM Ha AaHBbYHOTO obraraHe Ha KOHKPETHO fvue 3a eauH OaHbYeH
nepuog. lNMpu Tax ce pesunsmpa obnaraHeTo C BCUYKM BUOOBE AaHbuUu. Helo noseve, B
obxBaTa Ha JaHbYHWUTE PEBU3NM Ce BKIOYBAT U APYrY ObpXKaBHU B3eMaHUS, KOUTO umar
HeJaHbYeH XapakTep U KOMTO AaHbYHUTE OpraHu ca YMbJIHOMOLLEHW [a YCTaHOBSABAT U
cbbupat. To3n BUAO AaHbYHWM PEBU3MM 3aemaT HaW-ronsam Asan OT BpeMeTo 3a AaHbYHO
peBU3NOHHA AenHocT. CpefHaTa UM NPOAbIMKUTENHOCT, NpY ronemMmnTe gaHbkonnatum e 3
meceua. Cpoka Moxe Aa 6baoe U no ronsMm, ako ce pesBusvpaTt AblUepHU upmu unm
dunuanm n Te ca noBeve Ha Opow. YacTVyHWUTE AaHBYHWM PEBU3UM UMAT TemaTuueH
xapaktep. ToBa oO3HayaBa, 4Ye Te obOxBawatr camo oOnpedeneHu BUOOBE [AaHbYHU
3agbmkeHnsi. Helwo noseyve, 00eKT Ha TO3N BUA peBU3MM MoraT ga 6baaTt HAKOM acnekTu
B AafeH BUA AaHbyHO obnaraHe. Hanpumep, yacTTa 3a gaHbuHus kpeauT 3a OOC. Tosu
BUA PEBM3UN YeCTO UMaT MHUMAEHTEH xapaktep. lMpoBexpaTr ce unm no uckaHe Ha
onpegenenn opraHn kato MBP, npokypaTtypa, wnuM no uCKaHe Ha camuTe LaHbYHU
cybekTun.

Cnopen KpuTepus 3a perynspHocT [aHbyHMTE peBu3uuM OuBaT nnaHoBU U
n3BbHNNaHoBW. [MbpBUTE Ce M3BBPLUBAT U NAaHUPAT NOMMEHHO MO AAaHBYHU CyOeKTM 1 no
BpEME Ha OCbLUEeCTBABaHe. 3a Tasu uUen ce npaBu ONWUC Ha AaHbuyHWUTE cybekTn 3a
peBusnpaHe, OOMKHOBEHO MMaHOBUTE PEBU3MM  MMAT  XapakTep Ha  MbiHW.
M3BbHNNaHoBUTE HAMAT perynspeH xapaktep. OcbLecTBABAT Cce MO NOPbYKa Ha OpraHu
Ha AbpxaBHaTa BracT. M3BbpluBaT ce MO ChnewHoCT Tekywo, 6e3 ga ce BknwoyBaT B
roAVLWHMA CNUCHK 3a AaHbYHUTE CYOEKTU 3a peBU3NpPaHe.

PerynsipeH xapaktep umaTt nbnHuTe gaHb4yHM peBunsun. OTHacA ce 3a rpynaTta Ha
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ronemute gaHbkonmnatum ¢ obopoT Hag 10 MnH. neea. TakuBa ca BCWYKM TBHPrOBCKM
OaHKkK, 3acTpaxoBaTefnHWTe OpyXecTBa, NeHcuoHHuTe apyxectsa, HEK, Bynraprabak,
Mten, Mobyn u T.H. nogbopa Ha AaHb4yHUTE CYOGEKTU 3a peBu3MpaHe C onpegerneHa
YecToTa WUMa pellaBawo 3HayeHUe 3a edeKTMBHOCTTa Ha [AdaHbyHaTa [AeWiHOCT.
YBenuyaea ce YectoTaTa Ha peBu3MpaHe Ha ronemMnTe AaHbKoMnaTum - aBa Haw-ronsm
edbekT. MNpn TAX ce paskpuBaT HaW-ronsM ob6em AOMbLAHUTENHU AAaHbYHW 3a4bIIKEHUS U
ce peanuaupaTt HaW-rofieMum AaHbYyHU MNOCTbMANEHMsA. 3a pasnuka OT TO3W BapuaHT npu
Marnkute AaHbYyHW CyBeKkTn pasxoauTe 3a M3BbPLUBAHE HA pPeBU3UMKN ca HeedEKTUBHM
CnpsiMO pa3Mepa Ha yCTaHOBeHUTE AaHbyHU npuxoan. OCBEH 4Ype3 AaHbYHWU pPeBU3uW,
JokasaTencrBa CbC 3Ha4YeHWe 3a AaHbYHOTO obnaraHe ce cbbupat u Ypes U3BBLPLUBAHE
Ha gaHbyHM npoBepku. [MpoBepkata ce onpedens kato CbBKYMHOCT OT AENCTBUA Ha
opraHvTe Mo NPUXOAMTEe, OTHOCHO CNasBaHETO Ha AaHbYHOTO 3akoHodaTencTso. Cbe TAX
MoraT Aa Ce YCTaHOBST OTAENHW daktu M obcToaTencrsa, KOMTO MMaT 3HayeHue 3a
JaHbyHUTE 3aabmkeHust. OcobeHOTO B criydas €, Ye C NpOBEpKUTE He Ce YCTaHOoBsBa
3aabikeHve 3a AaHbuu. [poBepkute ce M3BbpLUBAT OT OpraHnTe no npuxoauTe, 6e3 ga e
HeobX0AMMO M3PUYHO MUCMEHO Bb3naraHe. 3a pesyntaTa OT npoBepkaTa ce CbCTass
npotokon. [aHbyHUTE PEBU3MU Ce Bb3naraT CbC 3anoBes OT U3MbIHUTENHUSA OUPEKTOP
Ha HAI unun onpegeneHo OT Hero nuue 3a AaHbyHUTe CyOeKTU U BCUYKM BUAOBE OaHbBLM
B Usanata ctpaHa. [JaHbyHa peBu3nsa ce Hanara ole OT opraHa no npuxoguTe 3a o6ekTu
Ha CbOTBETHaTa TEpUTOPUS. YNMbIHOMOLLEHWTE da M3BbpLUBAT [aHbYyHa PEBU3NS ce
neruTUMmpaT CbC CIyXeOHW KapTW W NpegocTaBAT KOMMA OT 3anoBeaTa C KOATO €
Bb3NoXeHa pesusnsaTa. CbC aKkTa Ha Bb3naraHe ce onpeens peBU3MpPaHuUAT obekT no
nme, kog, BYJNICTAT u T.H. [Noco4Ba ce oule peBusnpaLmaT opraH, Cpoka 3a n3BbpLUBaHE
Ha peBu3nNsTa, BUOOBETE PEBU3NPAHN 3a4bIHKEHMS.

YBeooMsBaHETO Ce W3BbpLIBA B [eHSA Ha 3anoysaHe Ha peBu3usATa, 4pes
BpbYBaHE 3anoBeATa Ha PEeBM3VMPAHOTO nuue. AKTa 3a Bb3naraHe € Heobxansaewm,
OTAENHO OT pPeBM3MOHHMA akT. CpoKbT 3a M3BbLPLUBAHE HAa AaHbyHaTa pesBususa e Ao 6
MeceLa OT gataTa Ha BpbyBaHe Ha 3anoBefTa 3a Bb3naraHe. AKO e HeocTaTbyeH, MoXe
na 6bae yabIkeH C ole 2 mecela C HOBa 3anoBef 3a BbanaraHe. AKO U TO3U CPOK €
HegocTaTbYeH, Nopaan hakTuyeckaTa CNOXHOCT Ha peBu3vMpaHus obekT, Toh Moxe Aa
O6bhe yaAbKEH OO0 He noseye OT Tpu roguHu. 3a Ta3u uen, ce us3gasa 3anosej OT
auvpektopa Ha HATM, cnea MOTMBMPAHO NPEArioXeHWe Ha TepuTopuanHua AUPeKTop.
PeBusupaHnte nvua ca AONbXHW Aa OCUNYPST MOAXOAOAWO MSACTO M YCMoBMSA 3a
M3BbPLUBAHE Ha PEBU3MSATA M JMUA 3a KOHTaKTU M CbAeWcTBME 3a peBusopa. [lpu
HEBBb3MOXHOCT peBu3usita Aa 6bae n3BbpLUEHA HA MACTO, T MOXe Aa 6bae M3BbpLUEHA
BbB TeputopuanHaTta areHums. B To3u crnyyal ce cbCTaBA ONUC Ha AOKYMEHTUTE
npefocTaBeHn Ha PEBU3NPALLMAT OpraH U ce NpeacTaBs NPOTOKON 3a NpeAcTaBsAHETO UM.
B cpok ot 30 gHWM cnepd NpUKMOYBaHETO, Te3W AOKYMEHTU Ce BpbYBaAT Ha AaHbYHUA
cybekT. [lokasaTtencrea Ha ocHoBaTa, Ha KOWTO Ce onpefdens AaHbYHO 3afgbilKeHue ca:
cnpaBku, Aeknapauuu, ouumanHM U YacTHM [OKYMEHTW; ako ca MoAnucaHu, nucaHu
00sICHEHUS, CBMAETENCKM NoKa3aHusi, ekcnepTran, npotokonu. Mo cunata Ha pasnopenbu
Ha TO3W KOOEKC HMKOW He MOXe da OTkasBa AaBaHe Ha NUCMEeHU OBSCHEeHMS Ha AaHBbYHM
opraHu. MsknouveHne ce npaBu 3a POAHWHU HA AaHbYHOTO NULE, NMUua KOUTO C TakuBa
OencTeus buxa npuumMHUNK Bpeda Ha cebe cu unm Ha cBou GNU3KM M NMLA, KOUTO MO
3aKOH ca ANMbXHW Aa NasaT npodecuoHanHa TaHa, a Taka U CbLUO CBELLEHOCYXUTENN.

PeBu3NOHHMAT goknag e pe3yntaTbT OT M3BbpLUeHaTa peBusus. Msgaea ce B 14
OHEBEeH CpOoK, crnef M3TMYaHeTO Ha CpoKa 3a M3BbpLUBaHe Ha peBusMdATa. Vsgasa ce B
nncmeHa opma no obpasel, yTBbpPAEH OT MUHUCTEPCTBOTO Ha oMHaAHCUTE. TON Cryxu 3a
n3gaBaHe Ha LaHbYeH PEBU3VOHEH aKT. PEBU3MOHHMAT [OOKNag CbabpXa AaHHM 3a
PEeBM3NPAHOTO NULE, MMeHaTa 1 ONbXHOCTTa Ha nuuata, KOUTO ro CbCTaBAT, AaTarta Ha
n3roTBAHeTo My, obxsaTa Ha peBumsusTa. [loknaga cbabpxa ole - U3BbPLIEHUTe
npoLecyanHu AeicTBUA U ycTaHoBeHUTe akTun, obcTosiTencTeaTa U fokasatencreaTa 3a
Tax. CbabpxKa ole HanpaBeHuTe hakTUYeckun U NpaBHU U3BOAMN, NPeAnpueTUTe AenNcTBus
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3a obesneyaBaHe Ha nybnMYHUTE B3eMaHWs, CbabpXa Olle npeanoxeHwe 3a
yCTaHOBsIBaHe Ha 3afblikeHue. PeBU3NOHHMAT [oknaf, 3aedHO C MPUMoXeHusTa ce
BpbYBa Ha OaHBYHUSAT CyOekT BbB 3 OHEBEH CPOK OT CbCTaBAHETO My. ToW MOXe Aa
Hanpasu NUCMEHO Bb3paxeHue W Aa NpeaocTaBu JokasaTternictea 3a Tosa B 14 gHeBeH
CPOK Mpef opraHa M3sBbpLlunn pesBusmsTa. To3n Cpok Moxe Aa 6bhe yAbIdKeH, ako ce
npeueHn, Ye e HedocTaTbyeH, HO He noBeye OT eauH Mecel. BbB 3 gHeBeH Cpok OT
W3roTBAHETO Ha PEeBU3WOHHWUS [OOKNaj OpraHWTe W3BbLPLUMAW peBuU3usSTa yBegomsBaT
Bb3noxurtensa (HAM wnu TAIM). To3n opraH OT CBOsi CTpaHa onpefens KOMNeTEeHTHUS
opraH, KOWTO LWe wusgage peBuanoHeH akT. Cpoka 3a ToBa € 14 OHW, ako B Hero
PEBU3NOHHUAT akT He 6bAe nsgageH NPOU3BOACTBOTO My Ce npekpaTsaBa. PeBU3NOHHUAT
aKT CbLIO Ce u3gaBa B NuUcMeHa ¢opma, no obpasey yTBbpAEH OT MU3MbIHUTENHUS
anpekTtop Ha HAT. Cbabpxa MOTUBWUTE 3a U34aBaHETO My, pasnopeauTernHa YacT B KOATO
ce onpepenaT 3adbiKeHWs, OTrOBOPHOCTM, MpaBa M CPOK 3a u3NbiHeHueTo. B
PEBU3NOHHUA aKT ce MocoYBa Ollle opraHa, Npes KOMTO Tol Moxe fAa 6bae oGxansaH u
cpoka 3a ToBa. OT ocobeHa BaXXHOCT Ha TO3M eTan OT AaHbYHO NpouecyanHaTa AerfHOCT
ca npepapuTenHute obesnevynTenHu MepKu, KOUTO ce npeanpueMaTr OT OpraHuTe no
npuxoauTe. Te morat Aa 6baaT OCbLUECTBEHM:

1. owe BbB X04a Ha PEBU3UATA;

2. npv u3gaBaHe Ha PeBU3NOHHUS aKT;

OcHoBaHUWeTO 3a TOBa € Aa ce NpedoTBPaTHAT CAENKM C MMYLLECTBO B CreAcTBue,
Ha KOEeTO MPWHYAUTENHOTO CbbupaHe Ha 3adbikeHus wWe O6bae unu 3aTpyaHEHO Wnn
HEBBL3MOXHO. ToBa OOWKHOBEHO € Msipka (obe3neyntenHu Mepku Mo Bpeme Ha
peBn3nsTa) 3a nuua, 3a KOMTO Ce OYaKksBa da ce onpefdenu 3agbibkeHue, KoeTo HAma Aa
Moxe Aa 6bae nnateHo. C Te3n Mepku ce cb3gasBaT Bb3MOXHOCTM MralwjaHeTo Aa 6vae
OCUrypeHo npeam owle Aa 6bae oKoHYaTenHo onpeaeneHo. Tean Mepku ca MHOro TEXKU U
MoraT da 3aTpygHAT Bcska opraHusauus. ETo 3awo Te Tpsabea ga ce HanaraT npeau
BCMYKO BBPXY aKTMBMW, KOMTO HE BBLINPENATCTBAT AEMHOCTTA Ha CbOTBETHUSA OaHbYEH
cybekt ga A u3Bbpwea. Korato B cpok OT 4 Meceua OT HanaraHe Ha nbpBaTta
obesneynTenHa mMspka He e U3gafeH PeBU3NOHEH akT T9 ce OTMeHs. Bcekun peBunsmoHeH
aKkT Moxe a 6bae obxansaH B 2 pa3u: 1) agMMHUCTpaTUBHO U 2) cbaebHo. PeBU3NOHHNTE
aKkToBe MoraT Aa ce obxansaT M3UAno Win B OTAENHU TexHu vacTu. Cpoka e 14 gHu ot
BpbyBaHeToO My. CbLuecTByBaT onpedeneHn n3mcksaHus npy opopmMsHe Ha xanbata, ako
TS He OTroBaps Ha TSAX W MPOMYCKWTE He ce OTCTPaHAT B 7 OHEBEH CpokK, XanbaTa ce
Bpblla 1 obxanBaHeTo ce npekpartasa. M3pM4HOTO 3anncBaHe Ha TOBa M3WUCKBaHE KbM
Xanbata ce Hanara OT TOBa, Ye YeCTO Ce noaasaT CbBceM obLm xanbu, 6e3 BbB TAX Aa e
KOHKPeTU3MpaHo BbB KaKkBO Ce U3passiBa HecbrnacneTto n 6e3 ga ce nocoysa Ko akTu 1
JokasaTencTBa He ca B3eTu B nNpeaBua no Bpeme Ha peBususita. C Te3n npeasapuTenHo
NMoCTaBeHN W3NCKBaHWUA Ce Lenu ga ce CrnecTu Bpeme W CPeacTsa, Aa ce ysenuyaT
Bb3MOXHOCTWTE, oOle Ha Tasn as3a Ha obxanBaHe, Oa ce pelaT CbOTBETHUTE
npobnemu. Tesn n3MckBaHMS Morat da ce rpynupart B 2 yacTu: 1) doopManHu cBbp3aHu ¢
MbPBUYHUTE AaHHM 3a OaHbyHUS CybekT u 2) cbabpXaTefHu - B Clyyas Cce M3ucksa
mMonbaTta ga cbabpka M34YepnaTenHo u3naraHe Ha Bb3PaXEHMEeTo, MNocoYBaHe Ha
OCHOBaHMATa 3a BCAKO OT TAX M AoKa3aTericTBaTa, M3UCKBa Ce OLle Aa ce Noco4m 3a Koe
[aHbYHO 3adbIIKEHVEe U 3a KakbB pas3Mep ce oTHacd xanbarta, ganu ce ucka oTMsHa Ha
USMOTO 3aAbiPKEHME WM Ha YacTu OT Hero. KbM xanbata ce npwunaraT BCUYKM
JokasaTencrtBa, Ha KOWTO Ce OCHoBaBa »anbonogatens. PelwasawusT opraH e
CbOTBETHUST AMPEKTOP Ha AUpeKuus obxansaHe W ynpasfieHne Ha U3MbIHEHWEeTO Npu
HAIM. >Xan6aTa ce nogaBa Ype3 TepuTopuanHuaT aupekTop. 3aedHo C Hes MoXe fa ce
roucka cnmpaHe Ha U3NbAHEHWETO Ha PEBU3NOHHUS aKT, KaTo LSNO UK B YacTTa, KOSTO e
obxansaHa. To3n opraH MOXe Aa crnpe U3NbIIHEHNETO Ha PEBU3NOHHWUSA akT KaTo LMo
UnM cbOTBETHATa 4YacT. ToBa MOXe [a CTaHe, ako AaHbYHUAT CcybGekT npenocTaBu
HagnexHo obesneyasaHe B napu, ALK, ToBa ca 6bP30MMKBUAHN aKTUBWU, KOUTO HAAEXOHO
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3awmTaBaT nHTepeca Ha Owmpketa. OTkasa ga ce crnpe U3NbAHEHWETO OT TO3W OpraH,
Moxe da 6bae obxanBaH B OKPbXHWUS CbA B 7 OHEBEH Cpok. PelaBawmsaT opraH ce
npousHacsa no xanb6ata B 40-45 oHeBEH CPOK OT MOCTbMNBAHETO Ha xanbarta. To3n opraH
MOXe [a OTMEHU MU3UASO0 UM YAaCTUYHO PEBU3MOHHMAT akT, MOXe CbLLO Taka ga cbbepe
HOBW JoKka3aTencrea. PEBU3NOHHUAT akT ce OTMEHS U3LUAINO UNM OT4acTu, BpbLua ce Ha
opraHa Bb3MOXUN U34aBaHETO Ha PEBM3WOHHUSI aKT CbC yKa3aHue Aa u3gage HoB BbB
crnyyauTe Ha:

-HenbnHOTa Ha AokasaTencreaTa;

-Mpu gonycHaTn npouecyanHn HapyLIeHnsl, KOUTO He MoraT Aa 6baaTt OTCTpaHeHu B
npoueca Ha obanBaHeTo;

OcBeH aAMWHUCTPATMBHO PEBU3UOHHUSAT akT, Moxe nAa Obae obxanBaH W
cbaebHo. ToBa ce U3BbPLUBA Npes OKPBXHUAT CbA B 14 oHEBEH CPOK OT Mnory4yaBaHe Ha
peLLeHMEeTO 3a agMUHUCTPATMBHOTO obxansaHe. ToBa obxanBaHe MOXe [a ce M3BbpLUK
camo Ypes peluaBalumaT opraH. He ce gonycka cbaebHo obxanBaHe, ako He € HarnpaBeHo
agMuHUcTpaTnBHO. OOGXanBaHeTO Ha PEBM3WOHEH akT nMpes CbAa He chnvpa HEeroBOTO
n3nbnHeHne. Ako B MOCneAcTBME CbObT CE MPOM3HECE B Mofida Ha obxaneawms,
npuxsaHaTUTE CyMU Ce Bb3CTaHOBsIBAT 3aedHO C nuxeaTta no TsX. M3nbnHeHneTo Ha
PEBU3NOHEH aKkT MOXe Aa 6be CnpsiHO caMo OT OKPBbXKeH cba. CbabT ce nponsHacs B 14
OHEBEH CpOK, a HeroBoTO pelleHne Moxe pfa ce obxanea npen BbpXOBHUSA
agMUHUCTpPaTMBEH CbA. HeroBoTo pelleHWe e OkoH4YaTenHo. Tesn pelueHus ca
3a4b/MKUTENHM 3a BCUYKM yYpeaeHns U ONbXHOCTU Nuua, BKIKOYMTENHO U 3@ OpraHuTe no
npuxoguTe.

3a KOHTaKTu:
CrtenvaHa QumutpoBa — cTygeHTKka B cneumanHocT lMpaso B PY

-119 -



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

®PrHAHCOBO NPaBHM HOPMU: CBLUHOCT, CTPYKTYpa U BUaoBe

Teopopa CaweBa Bacunesa

®duHaHCOBO MpaBHaTa HopMa e npasBuno 3a nosefdeHne. PUHAHCOBO nNpaBHUTE
HOpPMM yCTaHOBSABAT NpaBuna 3a NOBeAeHWe Ha xopaTa B OTHOLIEHMATa, Bb3HUKBALLW B
npoueca Ha uHaHcoBaTa [OENHOCT Ha pAbpXkasaTa. Ype3 Bb3OENCTBMETO BBbPXY
NMOBEAEHMETO Ha XxopaTa Cce LUenu Bb3OENCTBME BBbPXY WKOHOMUYECKUTE U Opyru
obLecTBeHN OTHOLWEHMS. Taka npaBHaTa Hopma cromara 3a NpPaBUITHOTO Bb3HUKBaHe,
pasBuTMEe W TroracsiBaHe Ha (UHAHCOBUTE MPABOOTHOLIEHUS, 32 W3MNbIHEHWE Ha
opraHu3aTopckaTta AefHOCT Ha AbpxasaTta no HabupaHe, pasnpegenexHve U nsnonssaHe
Ha HaumoHanHua poxofd. Ouwe no BaXHO €, Ye MO TO3N HayuH ce BNUse BbPXY
npousBoAcTBEHaTa U HEMPOM3BOACTBEHATA chepa Ha U3NbIIHEHNE HA NOCTaBeHUTe npeg
TAX 3aga4u.

CbujHocm Ha ¢huHaHCOE0 MnpaeHama HOpMa mo acrekma Ha pea2ynupaHume
obuwjecmeeHu omHoWeHuUst

®rHaAHCOBO MNpaBHUTE HOPMW Ce XapakTepusupaT C maTepusTa, npegMeT Ha
npaBHoO perynupaxe. EaHa rpyna ¢puHaHCcOBO NpaBHWM HOPMU perynupar OTHOLIEeHUATa Mo
noBoA pa3sfnpefeneHNeTo Ha HauMoHanHus Aoxod. ToBa ca AaHbyHWTE NpaBHU HOPMMU.
[pyra rpyna HopMu uMart 3a NpegMeT Ha NpaBHO perynupaHe o6LEeCTBEHUTE OTHOLLEHUS
Nno BPbLUAHETO Ha NapuyHUTE cpeacTBa B CTpaHaTa, a TpeTa opraHusauusta Ha
KpeOuTHWUTE OTHOLUEHWs. Bb3 OCHOBa Ha M3MoXeHoTo ce pas3bupa, 4ye Ype3 puHaHCOBO
NnpaBHUTE HOPMMW Ce perynmpaT OTHOLLEHUS!, KOUTO Bb3HUKBAT Mo NOBOA Ha (hMHaHcoBaTa
[eiiHOCT Ha [ObpxaBaTa BbB Bpb3ka C NPOLECUTE Ha pasnpefeneHue, HaTpyrnBaHe U
U3Mon3BaHe Ha OB6LLEeCTBEHUS NPOAYKT, CbOTBETHO HALMOHAMHMUS 40X0[. Te3n OTHOLLEHWS
C TeXHWTe XapaKkTepHu crneuuduyHn Genesu ca npeaMeT Ha MpaBHO perynupaHe oT
¢huHaHcoBO npaBHaTa Hopma. CrneunduyHNS XxapakTep Ha OBLLEeCTBEHUTE OTHOLLEHUS ce
oTpassfBaT M Ha CneuuduyHUA XapakTep Ha (oMHAHCOBO MnpaBHaTa Hopma. Tosa Aasa
Bb3MOXHOCT HOpMaTa Ja 6bae SCHO onpegeneHa v Aa s oTnuyasame oT ApYruTe NpaeHU
HOpMU.

CbwjHocm Ha ¢huHaHCO8O MNpaeHama HopMa om acrnekma Ha mMemoda Ha
npasHo peaynupaHe

MeToabT Ha NpaBHO perynupaHe, Makap BUHary aa 3aBucu oT o6LLoHaUMoHanHaTa
3HAUMMOCT Ha perynupaHuTe o6LECTBEHU OTHOLUEHWSl, NpefcTaBnsBa Gener, ¢ KOWTO
MOXe [a ce xapaktepusupa uHaHcOBO mnpaBHata Hopma. OT To3u acnekTt
BMACTHUYECKMSAT METO Ha NPAaBHO perynupaHe € BuHaru oTpaseH B hMHAHCOBO NpaBHaTa
HopMa. IMnepuyMbT Ha (hMHaHCOBO MpaBHaTa HOpMa Ce pasKpuBa Ype3 HENHUSI aHanm3.
BnactHuyeckoTo pasnopexaaHe, BU3MpPaHO B NpaBHaTa HoOpMma, € OTNpaBeHO [0 ABeTe
CTPaHu B NPaBOOTHOLLEHUETO, UMNEPUYMBT € caMmaTa AbpXaBHa BracTt, MaHudecTupaHa
B XMNOTE3UCHT UMW AUCNO3NLMATA HA PUHAHCOBO MNpaBHaTa HOpMa.

CbwHOCM Ha ¢huHaHCOBO fnpasHama Hopma Kamo ¢hopmMa Ha u3pa3ssieaHe Ha
dnpxaeHama enacm (umnepuyma)

OT TO3M acnekT (hMHaAHCOBO NpaBHaTa HOpMa Moka3Ba Hello 0CoBeHO cneunduyHo
- 79 e copma 3a u3passiBaHe Ha MMMEpPUyMa, Ha BRACTHUYECKOTO pasnopexaaHe.
duHaAHCOBO NpaBHaTa HOpPMa CbAbpXa 3a4biMKEHMETO, BNACTHUYECKOTO pasnopexaaHe,
koeTo npuaobmea copmMa Ha (puMHAHCOBO MpaBHaTa Hopma. Ho umnepuymbT He ce
uspassBa camo ype3 hopmMaTa, a U Ype3 CbOTHOLLEHNETO MEXIY XMMNOTe3nC, AMCMO3ULIMS
N caHkums. Tyk He e HeoOXOAMMO HSIKakBO AOMbIHUTENHO Cbrfacue, 3a Aa Ce MposiBu
OTHOLLEHMETO XMnoTesuc-gucnosvums. MNposiBAT nu ce akTuTe BU3MPaHU B XMMNoTesuca,
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3a4bIKEHOTo nuue Tpabea aa 3annat. HeroBoto cbriacue He e HyxHo. CriegoBaTesiHo
(pvHaHCOBO NpaBHaTa HopMma e dopMa 3a M3passiBaHe Ha MMMNepuyma B 4acTute Ha
HopMmaTa (XMNOTe3uC, OMCMO3MUMS U CaHKUMA) B CbOTHOLUEHWETO MeXAy 4actute u
usussno.

Cmpykmypa Ha ¢puHaHCO80 fpasHuUme HopMu

CTpykTypaTa Ha (hvHaHCOBO MpaBHaTa HOpPMa He Ce pasnuyaBa OT CTPyKTypaTa Ha
ApyrvuTe npaBHU HOPMU. TS Ce CbCTOW OT XUMOTE3UC, ANCTIO3NLIMA U CaHKUMS. Bb3MOXHO e
caHkuusaTa aa e obocobeHa B oTAeneH TekcT. C ToBa He ce HapyllaBa CTpykTypaTta Ha
¢uHaHcoBO npaBHaTa Hopma. OcoBeHOTO BbB (PMHAHCOBO MpaBHaTa HopMa He e
CTPYKTypaTa, a Ha4YMHBT Ha u3naraHe Ha CbaKTI/ITe, BU3NpPaHu B Xxmnote3nca, U HA4YNHbT Ha
onpepgendHe Ha 3aablkeHnaTta, BusmpaH B gucnosnumara.

Budoee ¢huHaHco80 npaeHuU HOpMu

MmMnepuymbT 3aBucuM OT OOLOHaUMOHanNHaTa 3HaYMMOCT Ha perynupaHvTe
OTHOLLEHUS, 3a TOBa MOXe [a Ce u3pasu Mo pasnuyeH HayvH BbB PMHAHCOBO NpasBHaTa
Hopma. BTOpoTO OCHOBaHMe WMNEPUYMBT [a Ce W3pasn Mo pasfnuMyeH HauvH e
Bb3MOXHOCTTa Ype3 Hero Aa ce PbKOBOAAT W ynpaBnsaBaT MbBKaABO HAKOW (DUHAHCOBM
OTHOLLEHUS, KaTo B NpaBHaTa HOpMa Ce BKIYBAT pasnuyYHuN npeanucaHus 4o CTpaHuTe.
C ornmeg Ha ToBa pasnuyaBame: 3adbipkaBaliy, 3abpaHsBaliy M ONMbIHOMOLLABALLM
(PUHAHCOBO NpaBHU HOPMMU.

3aE'bl1)KaBaHVI Hapu4yame OHe3n (hMHaHCOBO MpPaBHW HOPMW, KOUTO MpegnuceaTt
Ha Cy6eKTMTe Ja wu3Bbpliat onpegerneHn OenucTBUdA, CBbp3aHM C MpouecuTe no
pasnpeneneHune, HatpynesaHe 1 U3non3saHe Ha HalMOHaNMHMA 00X04 Ha CTpaHaTta. TakmBa
ca gaHbyHUTe, BIoaXKEeTHUTE, KacoBUTe, pasnnawaTtenHnuTe HopMn , HOpMnUTe BbB BPb3Ka
C Napun4yHOTO o6pbu.|,eH|/|e, OBWKEHNETO Ha BanyTaTta, MUTHUYeckaTa Tapuda u apyru.
MMI'IepaTVIBHVIﬂT Xapaktep Ha OopkeTHUTE npaBHU HOPMU Ce CBbP3Ba C pa3xoaBaHETO Ha
OtopkeTa, a AaHbYHUTE - CbC 3a4bIPKEHMETO Aa ce nnaTtu onpegeneHa cyma.

3abpaHaBawm ¢huHAHCOBO MpPaBHU HOPMWU Ca OHUS, KOUTO NpeanuceaTt Ha
cybekTUTE Oa He u3BbpLIBAT [OEUCTBUS, C KOWTO MoraT Jda HapylwaTt mfpoueca no
pasnpefeneHmeTo, HaTpPyNBaHETO U U3MNOJI3BaHETO Ha HauunoHanHua goxod. O6UKHOBEHO
3abpaHsBaluTe HOPMK yKpensaT hMHAHCOBaTa AWUCLMMNUHA - T€ LEnAT Aa OTCTPaHsAT
HapylweHusTa BbB (MHaHcoBaTa AMCUMNNWHA, Aa Bb3npaT pas3nopeautenute B
npousBoACTBEHATa U HernpousBoACTBEHATa cdepa Ha HeLerieHaco4YeHo UM HemnecTenveo
n3non3eaHe Ha cblmMTe. TakmBa ca Hanpumep HopmuTe Ha 3Y[B, KouTo nMpegBwxaat
GroakeTHUTE CyMu Aa 6baaTr M3nonsBaHW CaMo MO TSAXHOTO LEneBO npedHasHayeHue.
TakuBa ca U HopmuTe Ha B3, koMTO npedBwxaaTt,ye 3a YyXau rpaxaaHn € HYXHO
paspelueHne oT M® 3a ga yyacteart B genba Ha HacneacTBEHO UMYLLECTBO.

YnbnHoMowaBawm ce HapuyaT (UHAHCOBO MPaBHUTE HOPMM, KOUTO CbabpxKaTt
paspelleHMe 3a onpeferieH opraH Ha BRacT WM ynpaBreHue Aa KOHKpeTusupa
npeanucaHuaTa Ha [adeHa MpaBHa Hopma. YMbhHOMOLaBaWWTe MpaBHU HOPMU
(oBnacTsBawy U onpaBoMoLLaBallLM) ypexaaT CyGekTMBHM MNpaBa, CbCTOSWM ce B
M3BbLPLUBAHE Ha  MONMOXWTENHM  OENCTBUSA, NpuU3HaBaly  MPaBOCMOCOBHOCT U
OeecnocobHocT. Bcaka npaeBHa HopMa € 3anoBed 3a CrnasBaHe Ha onpegeneHo
nosefeHune. T MoXe eHOBPEMEHHO [ia 3anoBsiaBa U 3abpaHsiBa, KakTo U Ja OBfacTsBa.
XapakTepHO 3a Te3n HOpPMM €, Ye 4Ype3 TAX Ce OCUrypsiBa MbBKaBO MPUMOXEHUE Ha
(hMHaAHCOBOTO 3aKoHOOATesICTBO. YMbHOMOLLABALLMTE HOPMKU CbabpxaT B cebe cu
Bb3MOXHOCTTa YNMbJIHOMOLLEHWUAT OpraH Aa oTyuTa npuv npunaraHe Ha HopMarta MecTHUTe
YCMOBUS WUNU MbK Aa oTyuTa obLMTEe YCrOBMSl, KOraTo Cce kacae [0 perynupaHe Ha
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OTHOWEHUst C rpaxgaHute. ETo 3aWo Te3n HOpMM UMaT rofsiMO 3HaYeHWe npu
YHKLMOHMPaHETO Ha huHaHcoBaTa cucTema.

B 3aBMCKMMOCT OT MaTepusiTa Ha NPaBHOTO perynupaHe YHaHCOBO MPaBHUTE HOPMM
ca 6rMKeTHU, JaHb4YHU, BanyTHU, MUTHUYECKW, GaHKOBU U APYIY NPaBHW HOPMMU.

B 3aBucumocT OT TOBa, KakBO Ca 3afbiDkeHW [f[a npaBsT cybektute Ha
(hVMHaAHCOBUTE MPABOOTHOLLEHWS U KakbB € pedbT 3a M3MbIIHEHUE Ha 3a4bIKEHUATA,
(bMHaAHCOBO MNpaBHUTE HOpPMW Ce AENAT Ha MaTepuanHo NpaBHU U NpouecyanHo
NpaBHWU, KaKTO B OCTaHanuTe oTpacnu Ha npaBoTo. [pu drHaHCOBOTO NpaBo ABaTa BMAa
HOPMM Ce HamupaT B €[iMH U Cbll HOPMaTMBEH akT. MaTepuanHo npaBHUTE ca HaCco4eHU
KbM onpenensiHeTo, Bb3HWKBAHETO, M3MEHEHMETO U MpeKpaTsiBaHeTo Ha CyBekTMBHWUTE
npaBa Te CbAbpXKaT NpaBHUTE KayecTBa Ha cybekTa Ha npaBHWUTe 06ekTu. MpouecyanHo
npaBHUTE HOPMMW ypexaaT pefa 3a OCbLUECTBSIBAHE Ha NpaBoTo, popMUTE Ha MpaBHa
3alwmTa, ped 3a 3aluTa Ha npaBHUTE KayecTBa, cnocobu 3a peanusupaHe Ha NPaBoOToO.
MaTtepuanHo npaBHUTE HOPMM MO HAYarno HsMaT MpoLecyanHo npaBHUTE MMaT o6GpaTHO
nencteue. MaTepuanHo npaBHUTE HOPMKM B ONpefeneHn crnyyan moraT Aa ce npunarat ot
yyxgecTpaHeH Cb [OKaTo MpouecyarniHo MpaBHWTE HOPMWM He MoraT ga ce npunarat
M3BBH CTpaHaTa, KOSTO M e cb3gana. MaTepuanHo npaBHWTE HOPMK ca UMMepaTUBHU
WUNM OUCNO3UTUBHU, @ NpOLlecyanHo NpaBHWTE MO MPaBUIIO Ca UMNEpPaTVBHU U PSAKO
OVCTNO3NTUBHW.

BbB (PMHAHCOBOTO MpaBO BaXHO 3HaYeHWe MMaT T.H TEeXHUKO-IpUAMYecKku
npaBHU HOPMMU KOWUTO Ca XxapakTepHM camo 3a To3u BuA npaBo. ToBa ca NpaBHU HOPMMU,
KOUTO CbABbPXAT U TEXHUYECKW pasnopenbu (Tabnuuu ¢ aaHHu, NpPoUeHTH u apyru). Tesu
npaBHM HOPMM, UMaLM U UMDPOB M3pa3s, ca M OPUANYECKN U TEXHUYECKU, C TAX ce
perynupaTt no MOCTOSIHHM HayuMHM OnpederneHn oTHoleHus. Bb3 ocHoBa Ha THAX ce
onpeaensT roaulHn pasxoau 1 ce nnaHupa 6roakeTbT. ToBa ce NocTura Ypes aHanus Ha
onuTa UMM C MOMOLLTa Ha HaykaTa W TexHukaTta, obrnedyeH B NpaBHa HOpMa, C KOATO ce
perynupar no nocTosiHeH Ha4YMH Te3n oTHoLWeHusl. PUHAHCOBOTO MPAaBO CU CIYXU YECTO C
TakMBa Hopmu. CriefioBaTenHO TEXHUKO-IOPUOUYECKUTE HOPMM ca OT 3HayeHue 3a
GIOMKETHOTO M BbLOGLLE 33 (PUHAHCOBOTO NnaHuMpaHe M NporHoaupaHe. MHOro BaXKHO
3HayeHne MmaT HopMWTEe 3a MNpu3HaBaHe Ha (MpM, 3aLLOTO Ype3 TAX ce ypexaaT
MOCTOSIHHO MOBTAPSILUM CE& OTHOLLEHMS MEXAY OTYETHULMTE U CTOMAHCKUTE OpraHu3auum.

AMnepaTtMBHM M AOMCNO3UTMBHU NpaBHU Hopmu. Bcska q3MHaHCOBO npaBHa
HOpMa umMnepaTtuBHa no npuHUMn, T4 Tpﬂ6Ba na ce npunoxu, uwom ce OCbLUEeCTBAT
CpaKTVITe, NnoCo4YeHNn B xmnotesnca UM, T.e adpecaTtbT HE MOXe Oa Ce OTKMoHABa OT
aucnosuumsTa. QucnosutueHuTe npaBHM HOpMU Ce npunarat camo ako CTpaHUTe He ca
CbrniacHu 3a Hewlo, Cy6eKTI/ITe MoraTt Aa ce OoroBapar, HO He ca ANbXHU Oa CTOPAT ToBa.

Haii-Hakpasi BakHO 3Ha4YeHve nMaT (PMHAHCOBO- KOHTPONTHUTE NMPaBHU HOPMU —
Te perynupaTt OTHOLUEHVMETO 3a NpOBEpka Janu MnpaBWUIiHO € MnpunoxeHa (UHAHCOBO
npaBHaTa HopMa Nnpwv pasnpeerieHMeTo, HaTpyNBaHeTo M U3MON3BAHETO Ha HaLMOHANHWS
noxod.®VMHaHCOBO KOHTpOSiHAaTa HOpMa perynupa OTHOLIEHUsTa 3a MpoBepka Jdanuv
NpaBuUMHO e NpurioXkeHa OUHaHCOBO NpaBHaTa HopMa Mo OMNpeAensHe Ha MUTa, AaHbLK,
Takcu U ApYrv, UMW OTHOLLUEHWETO 32 U3MbIIHEHWE Ha MOPOAEHWUTE NpaBa U 3abIDKEHMS.
XapakTepHo e, Ye Cb3faBaHeTO Ha (DMHAHCOBO KOHTpOSHaTa HopMma e nocreguua oT
Cb3[aBaHeTO U MPUIIOKEHUETO Ha (PUHAHCOBO MpaBHUTE HOPMK. B TO3M cmuCbN
(PMHAHCOBO KOHTPOJTHUTE HOPMU Ca HOPMU OT BTOPY pPeS.

Helicmeue Ha ¢puHaHCOE0 NpasHama HOpMa 6 b8 epemMemo
BbnpochT 3a AEUCTBMETO Ha (PMHAHCOBO MpaBHaTa HopMa BbB BPEMETO uMa
TEOPETUYECKO U MPaKTUYECKO 3Ha4YeHMe. BCbLIHOCT ToBa ca ABa BbMpoca: kora Bnunsa B
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cuna (UHaAHCOBO MNPaBHUSAT aKT M MO OTHOLIEHMEe Ha KakBu pakTM4Yeckn CbCTaBw,
Bb3HWKHaNM B MMHaNoTo, MOXe 1 Tpabea Aa ce npunara.

[encTBneTo no BpeMEe MMa Tpu OCHOBHM MyHKTa:

. BnusaHe B cuna Ha npaBHata Hopma-cnopef 4n.5 ot KoHctutyumaTa
“HOpPMaTVBHMTE aKTOBE Bnu3aT B cuna Tpu OHW cred obHapoaBaHEeTo, ako He e NMOocoYeH
apyr cpok”. BbvB bumHaHCOBOTO npaBo obaye TO3M MPUHUMUM € MO-CKOPO M3KMYEHUE.
Bb3moXHM ca neT BapmaHTa:

1. OT 1 siHyapu cnefBaliarta roauHa;

2. OT MbPBO YMCIO Ha HAKOW Mecell;

3. OpYru CPOKOBE, ako HOpMWUTE He NpeaBMKAAaT NPUXOAMN U pasxoau;

4. MOXe [a Bnu3aT B cuna He3abaBHO;

5. pasnuyHu (PUHAHCOBO NPaBHW HOPMK OT €AuH 3aKOH MOXe Aa BnssaT B
cuna no pasnuMyHo Bpeme;

. O6paTtHO fgeiicTBMEe Ha (DMHAHCOBO MpaBHAaTa HoOpMa - B MHOro criydau

3aKOHBT 3aBapBa “BUCALLM” MPABOOTHOLUEHUSI U aKO B NPEXOLHUTE W 3aKMYUTENHUTE
pasnopenbu Ha HOBWUS HOPMATMBEH aKT HE € Ka3aHO HWLLO, BaXkv NMpuHUMNa mMatepuarnHo
npaBHWTE HOPMU fda AencTBaT 3a B Obaelle, ako He YTEXHSBAT MOJIOXEHMETO Ha
agpecata. pu npouecyanHuTe NpaBHU HOPMW, MO MPe3yMNuuMs HoBaTa MpoLecyanHo
npaBHa HOpPMa € MO CbBbPLUEHa 3aToBa Te HAMaT 0bpaTHO AenCTBMNE, OCBEH aKO 3aKOHbLT
N3PUYHO NpeaBmKaa, Ye BUCALLMTE NPaBOOTHOLLEHUSA ce ypexaaT no cTtapus peg.

. OTMsAHa Ha oMHAHCOBO NpaBHaTa HOpPMa-HOPMAaTUBHUST akT akT ce OTMEHS,
M3MeHs M JonbfeBa C u3puyHa pasnopenba, MOHSKOra ce M3Mnon3sa npuHUMna Ha
“MbnyanueaTta oTMsAHA” (C HOB 3aKOH 1 Ap.). Mbnyanveo e 0OTMEHsIBaHEeTO KoraTto C HOBMS
aKT ce npepexga BeAHbX Bevye ypedeHa MaTepus. Y Hac e Bb3NPUETO WU3PUYHO
OTMeHsIBaHe Ha (hMHAHCOBUTE aKTOBE.

Helicmeue Ha ¢huHaHCOB0 NpasHUMe HOPMU 10 OMHOWeEHUe Ha luyama

Bcska dmHaHCOBO npaBHa HopMa MMa Kpbr OT agpecatun. PMHaHCOBO MpaBHWUTE
HOPMW HSIMaT YHMBEpCarnHo AEWCTBME MO OTHOLLUEHME Ha nuuaTta U He AeilcTBaT CrpsMo
BCUYKMN Bb3MOXHUW NpaBHu cy6ekTn. Bvanpuema ce gudepeHumpaH noaxoq B onpeaernexm
crnyyanm ce npedBwxkaa Hopmata da AdenctBa CNpsAMO nuua, KOMTO MMaT HSAKaKBO
cnewumanHo Ka4ecTso (HanpuMep OTYETHMK).

Bbvnrapckoto dwuHaHCOBO npaBo wm3xoxga OT npuHUMna, 4Ye (UHAHCOBOTO
3aKOHOAATENCTBO Ce npunara Mo OTHOLIEHWEe Ha BCUYKM Obhrapcku rpaxagaHu, a
npunaraHeTo Ha (pMHaHCOBO MpaBHaTa HOpMa HAMAa 3HaYeHWEe MECTOXMUTENCTBOTO WK
MecTonpebrnBaBaHeTo Ha Gbnrapckmsa rpaxxgaHvH. PMHaAHCOBO nNpaBHATa HopMa AelcTBa
no OTHOLIEeHWe Ha ObnrapckuTe rpakaaHn 3a BCWYKM [OXO0AM, Npuaobutn oT TaX B
CTpaHaTa Wnu BHeCeHW OT 4YyxbuHa. M3pa3 Ha ToBa pas3bupaHe e obnaraHeTo Ha
CBETOBHUSA JOXOA" Ha MeCTHWUTe nuua. [onama yacT oT 3aKoHWUTe ynoTpebsiBa NOHATMETO
pernctpupaHo nuue. ima ce npeasug usnyecko nnm topuamyecko nuue. CnegosartenHo
3aKOHBT MMa npeasua 06OPOT OT CAENKM UMK YCryru, He3aBUCMMO Aanu NuueTo e
Obnrapcku rpaxgaHuH unu He. YyxauTe rpaxgaHu ce obnaraT ¢ AdaHbK BbpXy
HacnefcTeara 3a MMyLLiecTBa B cTpaHarTa.

Bbnrapckoto huHaHCOBO 3aKOHOOATENCTBO, KOETO U3passBa CyBepeHHaTa BracT
Ha gbpXxasarTa, ce npunara Ha HawaTa TepUTopus U MO OTHOLLEHWE Ha YyXXAUTe rpaxaaHu
3a goxogute uMm, npuaobutn B cTpaHaTta. Haweto hMHaHCOBO 3aKOHOAATENCTBO HE ce
npunara no OTHOLUEHWE Ha YyXXAEHUWUTE 3a JOXOAMTE M UMyLLecTBaTa, NpuaodbuTn BbH OT
Teputopusita Ha PB. Unu ¢ gpyrn gymu cnpsiMo TAx ce npunara “TepytopuaneH npuHumn’
Ha obnaraHe.

Bbnrapckata ¢pMHaHCOBO npaBHa HOpMa AeWCTBa NO OTHOLLEHME Ha GbnrapckuTe
Iopuanyecku nuua: AbpXKaBHU CTOMAHCKWM opraHu3aumu, koonepauuu 3a npugobutute ot
TAX Aoxoau u nevanéu, upmu u rpaxganu. Opyr e BbNpochT C kakBa (PUHAHCOBO NpaBHa
HOpMa ce perynupar Te3u OTHOLIEHWUS-AaHbYHa Uy 3agbiKUTenHa BHoCcKa.
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Mo oTHOLWeEHMEe Ha YyXOeCTpaHHUTE OPYXKECTBa M TEXHWUTE KIOHOBe ObrrapckaTa
(PMHaHCOBO nNpaBHa HOpMa ce npwnara camMo KoraTo Te ca npuaobwnu goxoau B
CTpaHaTa, BKITHYUTENHO M Ypes “MSACTO Ha CToMaHcka geNHOCT .

Mpwn obnaraHe ¢ AaHbK BbpXy HEABWXMMM UMOTU (PMHAHCOBO NpaBHaTa HopMa uva
OFPaHUYEHO MpPUIIOXEHME MO OTHOLUEHWE Ha HSAKOW topuauMyeckn nuvua. TakvmBa ca:
yupexaeHusita u npeanpusaTusaTa, Ha 6roaxeTHa nsgpbxkka, BHB, HOW n BYK- napkoBeTe,
crpagute Ha 06LLEeCTBEHMS TPaAHCMOPT,YynTanuwiaTta u apyru.

Helicmeue Ha ¢huHaHCOB0 NpasHuUMe HOPMU MO MSICMO

MpuHUMNBT, Ye BCAKa NpaBHa HOpPMa AelcTBa Ha TepuTopuaTa Ha usanarta ctpaHa
ce npunara v 3a JercTBMETO Ha (PMHAHCOBO NPaBHUTE HOPMU. Bb3HWKBA BLNPOCHT KAKBO
TpabBa pga pasbupame noa MNOHATUETO Teputopus. To obxBawa TepuTopuaTa Ha
CTpaHaTta, onpedeneHa B [AbpXaBHUTE T[pPaHWUM, BbB3AYLWHOTO W  NOA3EMHOTO
NPOCTPaHCTBO, BbpXy KOATO PB ynpaxHsiBa CBOS [Obp)KaBeH CyBEPEHUTET, KakTo U
KOHTMHEHTanHus wend v usknioyntenHata 3oHa. [preto e 3a yacT OT TepuTopusiTa Ha
CcTpaHaTta fa ce cyuTtaT M ObnrapckuTe AMNAOMATUYECKU U KOHCYNCKW MWUCUMWU B APYrn
CTpaHu, kopabu u camonetTu. Bbpxy Taka onpepeneHata TepuTopusi Gbnrapckata
¢MHaHCOBO NpaBHa HOpMa pasnpocTMpa CBOETO AENCTBME.

M3BecTHO e, 4Ye u4pe3 (PMHAHCOBO MpaBHaTa HopMa ce Bb3AEWCTBA BbLPXY
pa3BUTMETO Ha HSKOM ObLLECTBEHM OTHOWeEHMSA. C ornea Ha ToBa BbTpPE B TeputopusTa
Ha cTpaHaTa M Ha TepuTopusTa Ha AMNIOMaTUYecKMTe MWUCMU MOXe Aa Ce YCTaHOBM
YaCTUYHO TepuTopManHo AencTBMe Ha PMHAHCOBO MpaBHATa Hopma unu U3LSMo Aa ce
npemaxHe HEMHOTO OENCTBUE.

Mo npuHUMN brHaAHCOBO NpaBHUTE HOPMW AENCTBAT Ha TEPUTOpPUSATa Ha CTpaHarta,
Ha KoATO ca cb3padeHu. Mima cnyyam, koraTo:

. OTOoenHn npaBHM HOPMU He Ce npwunarat Ha onpegeneHa 4acTt oOT
TepuTopusiTa Ha CTpaHaTa.

. Ha Teputopusita Ha cBOGOAHUTE GE3MUTHU 30HM, KbAETO oOnpeaeneHu
MUTHUYECKM N AaHBbYHWU NPaBHU HOPMKM He ce npunarar.

. Ha oTpenHu yactu oT TepuTopusiTa Ha CTpaHaTta ce npwunarat pasfuyHu
hVMHAHCOBO NPaBHN HOPMMU.

BbH OT cTpaHaTa B AMNIOMATUY4ECKUTE MUCUU TEPUTOPMANHOTO AENCTBME Ha
Obnrapckata pMHaHCOBO nNpaBHa Hopma Moxe Aa 6bae orpaHuMyeHo unu BLobLe Aa He
ce npwnara GbArapckoTO 3aKOHOAATENCTBO, aKO Ca CKMIOYEHU OOroBOpW 3a B3auMHa
OCHOBa C gpyraTta cTpaHa.

B PB e HeponycTumMo OENCTBMETO Ha 4yxaa (PUHAHCOBO nNpaBHa HOpMa Ha
TepuTopusTa Ha cTpaHata. [lpuema ce, 4e ucKanHUAT CyBepeHUTeT e 4YacT oT
ObpXXaBHUSI CyBEpPeHUTET. TepuTopusiTa oT KOATO CbOMpall AaHbUM e TBOS TEPUTOPHUS.

JIUTUPATYPA:
. durHaHCoBO nNpaBo - npod. Ctpawmmup Kyyes
. Jlekumm no duHaHcoBo nNpaeo - npod. Ctpawmnmup Kyues

3a KOHTaKTu:
CtnnuaHa QumutpoBa — cTyaeHTKka B cneumanHocT lMpaeo B PY
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D,VI nrnomMaTu4yecko npeancraBuTernicTBo

dununuHa Metoamesa dunyosa

The Diplomatic representation is a permanent, official and legal organ of foreign relations. This
official organ represent our country abroad. Its location is also abroad. The Diplomatic representation plays
especially important role for our life-it carried out a diplomatic function, carried out the foreign policy and
protect the interests of the citizens. In other words this representation is the most important organization of
our country. Official document, expressing its legal definition and status is Vienna convention by 19 6 1 year.

Key words: permanent, official, legal, organ, foreign policy, diplomacy, protection, representation,
friendship, information, contractual-legal relations

BBbBEOEHUE

My6nuyHoTO nNpaBo ob6xBalla cucTemMaTa OT HOPMW, KOUTO MMmaT 3a npeameT
WHCTUTYLMOHANM3NPaHETO Ha AbpPXaBHO-MONMUTUYECKUTE OTHOLUEHWUS, NMpPU npuraraHeTo
Ha MMnepaTMBHUS METOA B OTHOLUEHWATa Mexay npaBHuTe cybektn. MexayHapoaHoTo
ny6nmM4Ho NpaBo ce pasnu4yaBa TyK MO TOBa CU KAa4YeCTBO, Y€ TO € NpaBo, Npu KOETO HAMa
TUTYNAp Ha BnactTa, HAMa BracT M nogvuHeHus. Tyk Bcudkm cybektn ca
paBHonocTaBeHn. MIIIM e cuctema, OcCHOBaBawla ce Ha cyBepeHuTeTa. Mma
B3aMModencTBue Ha cybekTu, KOMTO ca HocuTenu Ha cyBepeHute. Karto
neueHTpanusnpaHa cuctema, MMM e eaMHCTBEHOTO BB3MOXHO MpaBo, KOETO MoXe Aa
CbllecTByBa Mexay cyBepeHHu cybektu. MNMopgobHo Ha nybnuuHoto npaso u MIM ce
CTPEMMU [a rapaHTupa CUIypHOCTTa Ha NWYHOCTTa W HelHuTe obwHocTu, Ho MMM 3a
pasnuka OT MyGNMYHOTO MpPaBO He ce OnuWTBa Aa MHCTUTyLMOHanu3npa AbpXXaBHO-
BMacTHUYECKUTE OTHOLUEHUS U CTPYKTYpW, KaTo onpefenu npegenute Ha ObpxaBHaTta
BNacT npocrto, 3awoTto Tyk npu MMM HAma BRnacTt, HAMa nogvvMHeHue. Bcuukm ca
paBHonocTaBeHu. MMM e ocobeHo MHTepeceH Aan Ha npaBoTo. [JeduHUUns Ha caMoTo
NoHATME MOXe [a ce OTKpue B Tpyaa Ha mHoro astopw. Mpodecop A. Mawes: ,,[MI1I1 e
cucmema om MPUHYUMU U HOPMU, KOUMO ypexdam omHoweHusima mexaoy
Obpxxasume unu Apyau cybekmu Ha mexdyHapoOHOMO Mpaeo e npoyecume Ha
Mup u 8oliHa, .

Dou. bn. Buaun:,, MexxdyHapoOHomo npaeo e cucmema om rnpaeHuU HOpMU-
doz2080pHU, obuyaliHu u Apyau, Koumo peaynupam Mex0yHapoOHUMe OMHOWeHUs
8 cthepama Ha MexdyenacmHu4YyecKku omHouwleHus. Cb30aeam ce om camMume
cybekmu Ha MI1, npedu ecu4yko om Obpxaeu u MexOyHapoOHU oOpe2aHu3ayuu.
Cna3eaHemo Ha MI1 ce ocbuiecmesiea Ao6poeorsiHo, a 8 ciyyali Ha Heobxodumocm
ce 2apaHmupa ¢ uHousudyaslHa usu KoJleKmueHa rnpuHyda, ocbujecmesieaHa om
dbpxasume u mexxdyHapoOHume opeaHusayuu. ”’

MexayHapogHOTO NpaBoO e Mpeau BCUMYKO CaMOCTOSiTENHA CuUcTeMa OT NpaBHU
HOPMM, KOATO € HE3aBUCUMa OT HALMOHAMNHOTO NPaBo, HO ABETE CUCTEMU CU Bb3AencTBaT
B3aWMHO.

TemaTa 3a AMNNOMaTUYECKOTO MPEACTaBUTENCTBO 3aemMa MNOYeTHO MACTO B
0o6WNPHOTO MexayHapoaHo ny6nuyHo npaso. ToBa MpeAcTaBUTENCTBO ,paboTn” U3BBH
CTpaHaTa HMW, HO 3a CTpaHaTa HW W HeWHUA HapoA-ydu Hapoga Aa npasu [ob6po,
rnoavepTaBa paBHOMPAaBMETO MEXAY TAX, HaNoOMHSA, Ye MexayHapodHWTe OOroBopu ca
3a4b/KMTENHN  3a  BCWYkM.  Beuukm  Tesum  pobpopetenn, B KOMTO  Bb3nutasa
OMnNnoMaTnyeckoTo NPeacTaBUTENCTBO HWU HaNOMHAT Ha [eknapauusita 3a npaBaTa Ha
HapopguTe, BHeceHa B KoHBeHTa npe3 1793r ot abat 'peroap.

MiMeHHO Tasu peknapaums, kakto u Benukata ®peHcka peBonouns ca rnaBHUTE
BMHOBHULM 3a pa3sutueto Ha MIM n obocobsiBaHeTO Ha uaenaTa, Ye Hapogute ca
cybektn Ha MII n oo nsBecTHa cTeneH ce NPOTMBOMNOCTABAT Ha AbpXasaTa.
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U3NOXXEHUE

1. OnpegeneHue

AvnnomaTnyeckoTo NpeacTaBUTENCTBO € AbPXKaBEeH OpraH Ha BbHLUHU OTHOLLEHUS,
Hamupall ce B YyxbuHa. Tol e NoCTosHeH TakbB M oduumaneH. To3n opraH usnbnHaBa
aunnoMaTnyeckyn yHKUMKM, 3alimMTaBa MHTEpecUTe Ha Hapoda M OCbLLEeCTBSBA BbHLUHATA
nonMTuka Ha Hawarta cTpaHa. Kakto ce Bwkga oT camata geduHuums,
npeacTaBMTENCTBOTO € HaToOBapeHO C 0COBEHO OTrOBOPHU 3adayn u genHoctu. To, 3a ga
r ocblecTBn TpsibBa Aa € HOCUTEN Ha KOHKPETHW npasa, Aa € ONpeBOMOHOLLEH OT
cbOoTBETHaTa Abpxasa. VM ToBa e Taka-aAuMnnomMaTu4yeckoTo NpeacTaBUTENCTBO Ce ABsBa
CybeKT Ha npaBHM OTHOLUEHWS, KOUTO BB3HWKBAT MeEXAYy Hero u wusnpawawara u
npuemallata ro Abpxasa. [lonyyaBaHeTo Ha coumanHu 6nara, peneBaHTHU 3a NPaBoTo €
OOonycTUMO CamMO B paMKUTE Ha MNpaBHWTE OTHOWEHWA U BPb3kA. ToecT
WHCTUTYLMOHANM3MPaHEeTO Ha NpaBHUTE BPB3KU W OTHOLLEHUS MMa 3a uen fa rapaHtupa
NpOTUYaHETO Ha B3aUMOAENCTBME Mo onpeaeneHa opma mexay npasHute cybektu npm
yOOBMETBOPABAHETO Ha OMpedeneHn TeXHU UHTepecu. Taka, 3a ga NOoCTUrHe uenute cu
AMNIoMaTnYeckoTo NPeACTaBUTENCTBO € HOCUTEN Ha KOMMMEKC OT CyOeKTUBHW npasa u
IOPUANYECKN 3a0bIMKEHWS, KOMTO CaMOCTOATENHO peanusvpa u 4Ypes ynpaxHsBaHeTO Ha
KOMTO ce obesnevyaBa yCBOSIBAHETO Ha CbOTBETHM coumanHu 6nara. OT cBos cTpaHa
agpecatuTe, nNpaBHUTE CyBeKTU Ca 3aQbiKeHV Aa He npeyat Ha peanusvpaHeTo Ha Te3u
Gnara. ETo 3awo aunnomMatuy4eckoTo NpeacTaBUTENCTBO, OCBEH OOEKT Ha MnpaBHOTO
OTHOLLEHWe, e U 06eKT Ha NpaBHaTa Bpb3ka.

1. 1. OcHOBHM chyHKLUM

Kato noctosHeH opraH 3a BbHWHWA  OTHOWEHMA  OUNNIOMaTUYECKOTO
npeacTaBUTENCTBO OCbLUECTBABA CregHWTe OCHOBHWM  (DYHKUMW: npeacTaBuTenHa,
npusiTencka, 3aluTHa, JOroBOpHO-NpaBHa U MHdopMaTuBHa. Mpeacrasa ce bwnrapus,
HelHaTa BbHLUHA MOMWTMKA, YTOYHABAT Ce MeXAyHapoaHu oTHoweHus. Cb3gasaTt ce
NPUSATENCKN MeXAYyHapOAHWN OTHOLLEHUS MexXay AbpXaBuTe-efHa OT OCHOBHUTE uaeun Ha
cbBpemMeHHOoTo MITM-mexayHapogHO CbTPYAHNYECTBO MEXAY ObpxaBuTe. 3awmTasaTt ce
WHTEpecuTe M npaBaTa Ha cTpaHaTa W HeWHOTo HaceneHue. OnpepensAT ce ObaeLlum
[OroBOPHN OTHOLLEHWS C ApYrnTe CTpaHuW U He Ha MOCNeAHO MSACTO AUMNNOMaTUYECKOTO
npeacTaBMTENCTBO AaBa MHopMaLuus 3a AeHoCTTa Cu1, 3ajaduTe Cu U pesyntaTute cu.

1. 2 CTpyKkTypa Ha AMNIIOMaTM4YeCKOTO NpeAcTaBUTENCTBO

[vnnomatnyeckoTo NPeACTaBUTENCTBO Ce ornassBa oT pbkoBoauTen. OCBeH Hero
UMa ¥ nepcoHarn, KOWTO ce Aenu Ha HAKOMKO Buaa: oursioMamuyecku (Cnyxutenu) -
aTawe, 3 T cekpeTap, 2 pu cekpeTap, 1 BU cekpeTap, CbBETHUK, MbIIHOMOLLEH MUHUCTBP,
nocnaHuk. ColiecTByBa ole adMUHUCMpPamusHO-MexXHUYEeCKU rnepcoHasn u obcnyxeaw
repcoHari.

Mo cmucbna Ha 4yn. 14, an. 1 oT BueHckaTa KOHBEHUMSA 3a AgunnoMaTuyeckuTe
OTHOLWeHUs oT 1961, pbkoBOAUTENUTE Ha AMNIOMATUYECKUTE NpeacTaBuUTencTesa morart
na Obpat Tpu Knaca:nocnaHuuu, MbAHOMOLLHM MUHWUCTPU W ynpaBnsaBaliy nerauuu.
OcBeH MO OTHOLWeEHWe Ha CTaplWHCTBOTO W eTukeTa, He ce MpaBW HUKaKBO
pasrpaHudeHve Mexay LwedoBeTe Ha MpeacTaBUTENICTBOTO, 3alOTO Te NpuHagnexar
KbM eouH unu apyr knac - un. 14, an. 2 ot BueHckata koHBeHuus. CbBKynHOCTTa OT
BCMYKM aKpeauTMpaHu B AbpxaBaTa AMNiomMaTMYecku npeacraBuMTenctsa ce Hapuda
durimomamuyecku Kopryc. To3n Koprnyc ce ornaesiea OT OoalieH-pbKOBOAUTENS Ha
OUNNoMaTUYecKOTO NPeACcTaBUTENCTBO Ha eHa OT AbpXaBuUTe, KOWTO € cTapLuu no Knac
n no Bpeme Ha npebuBaBaHe B cTpaHaTa. CbrnacHo MI, 3a ga vMa HasHayeH
pbKOBOAUTEN Ha AWNoOMaTUYecko NPeAcTaBUTENCTBO, € HeobxoauMMmo cbriacue oT
npuemaliata ctpaHa. EgBa korato ce nonyys ToBa cbhrracue, ce Ha3HayaBa CbOTBETHUSA
pbkoBOAUTEN W Ce npaBu cboblleHne B nevata. AKO B pasymMeH CPOK npuemaiiarta
ObpXXaBa He Jaje CbrracueTo Cu, TA He e ANbXHa Aa U3TbKkBa MOTUBUTE CU 3@ OTKasa oT
arpemaHa-un. 4 BKOO. C Bpb4BaHe Ha akpeauTUBHWUTE NUCMa Ce CMsSATa, Ye OT TOo3u
MOMEHTa HaTaM pPBbKOBOAMTENAT € YMbMHOMOLWEH Aa OCbLecTBSBa CBOWTE 3ajauu.
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Aer,D,MTMBHOTO nMMCcMO € WMEeHHO TOBa-Ha3Ha4YaBaHeTO Ha efHO nuue 3a LLIer Ha
annnomMaTtuyecko npencTtaBuUTENICTBO, KOETO Ce U3BbpLuBa OT KOMNETEHTEH opraH Ha
nanpauwjawiata AbpxxaBa U Taka TO nony4yaBa akpeauTtuBHO NMUCMO. ArpemaHbT, 3a KOroto
CTaHa pAyMa nNbK € Cbrnacneto Ha npuemawlata ObpXaBa Mo OTHOWeHWe Ha
pbpKOBOOUTENA. rlpaKTVIKaTa Ha Pb e pa c e paBa arpemMaH CbC CnegHoOTO CbAbpiXKaHUe:

1. 3 Mogen Ha arpemaH

MWHUCTEPCKU CBBET ao

NE....oiierrer s MWHUCTDBPA HA

.................................. 20...... T. BBbHLWHWUTE PABOTU

cooud

YBenomsiame Bu, ye ce AaBa arpeMaH 3a Ha3HAYaBaAHETO Ha.......ccceveeeruens
. 32 U3BBLHPEAEeH U MbIHOMOLLEH NOCNaHKK Ha.......
B Peny6nuka Bbnrapus cbe ceaanuiue B..............
FMABEH CEKPETAP HA MMUHUCTEPCKUA CBBET: (n)

1. 4 NMpekpaTaBaHe PYHKUMUTE Ha pbKoBOAUTENS
[MpekpaTsaBaHe Ha oduumanHuTe MYHKLMN Ha PHKOBOAMTENS MOXeE Aa HAaCcTbMW No
WHMUMaTMBa Ha wusnpawawarta AbpxaBa, HO € Bb3MOXHO W MO MWHMUMATMBA Ha
npuemMailaTa gbpxasa B CriegHuTe criyyaun:
- NPV U3TUYAHETO Ha CPOKa, 3a KOWTO € Bun akpeaMTUpaH
-Npu 0T30BaBaHeETO My OT akpeauTMpallaTa gbpxasa
-npun 0651BIBaHETO OT NpMemallaTta gbpxasa 3a persona non grata
-Npu nogaBaHe Ha ocTaBka
-npu cMbLPT
-Npun BOMHa Mexay ABeTe AbpxXasu
-NpU npekpaTsiBaHe CbLUECTBYBAaHETO Ha edHa OT OBETB AbpXaBu
KaTo cybekt Ha M
-MpU CKbCBaHE Ha OUMNNOMaTUYECKUTE OTHOLUEHWS Mexay [OBEeTB
ObpXasu.
AKpeauTMBHOTO NMCMO UMa criegHaTta CTpyKkTypa:

1. 5 CbcTaB Ha aKpeAUTMBHOTO NMUCMO
IMme Ha npe3unaeHTal

Mpe3npaeHT Ha peny6nuka Bbnrapus

ao

HEroBO NPEBB3XOAUTEJICTBO

/HaumeHoBaHuWe Ha cTpaHaTal/

BALLE BEJIMYECTBO

(BALLUE NPEBB3XOOUTENICTBO),

B xenaHueTo cM Aa pa3BuBame olle noBeye A0GPUTE, MPUATESICKU OTHOLIEHUS MexXay
HalWuTe ABe CTPaHWU, NocTaHOBsIBaM

Aa ce Ha3Ha4u rocnoauH B Ka4eCTBOTO Ha U3BBbHPeAeH U NbIIHOMOLLEH
NocnaHuK Ha Penybnunka Bbrrapus B........ccoccvermnneesnessnsssssnnnnnns

AKpeauTUpanKu rocrnoauvH ... C HacTosAiWMTE NUcma, Han- yuyTueo Bu monsa pa
ro npuemMeTe Gr1arockioHHO U Aa oka3BaTe NbIIHO AOoBepue Ha BCAKO CboblueHue, koeTo Toi we Bu
npaBu OT Moe Ume U oT umeTo Ha MpaButencTeoTo Ha Peny6nuka Bbnrapums.

U3napneHo B Codmsa Ha 20. roguHa

NPE3VUOEHT HA PENYBJIUKATA: MWUHUCTBP HA BLHLUHUTE PABOTU:
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1.6 anBMﬂeFMM U UMYHUTET Ha AMnyioMmaTU4YeCKUTe areHTu
OcBeH pBKOBOOUTENA Ha OUNIIOMAaTUYEeCKOTO nNpeancTtaBUTENICTBO, BaXXHa pona
nrpaaTt n gpyrute 4neHoBe Ha npeacTtaBUTENCTBOTO.

OunnomaTnyeckuTe CRyXutenu (areHTu) ce CraBaT C peavua npuBunernu: -
HEMPUKOCHOBEHOCT Ha JNWMYHOCTTA, Ha fuYyHaTa pe3vaeHuusl, Ha 4acTHaTta
KopecnoHaeHums, Ho TpsabBa ga e noayveptaHo, Yye TA ce Monyyaea, usnpawa oT
OunnoMaTUYecKkus areHT. XapakTepHo owe e u ocBoboxaaBaHeTO OT AaHbUWM UM Takcu
MIMYHU U UMYLLECTBEHW, C W3KMIOYEHME Ha T. H ,KOCBEH [AaHbk’. OunnomaTtnyeckusaTt
areHt®! «He e OmbxeH Oa Oaea nokasaHus kamo ceudemen - un. 31, m. 2 BK[O.
CbaebeH UMyHUTET CbLUO e NpeaBuaM Mo OTHOLUEHME Ha npuemMallata ro Abpxasa - unl.
31, T. 4 BKOO® MmyHumembm Ha OuMIOMamuyeckus a2eHm [0 OMHOWeHUe Ha
ropucdukyusima Ha Obpxxasama o npebusasaHe, He 20 0c80box0asa om topucoukyusma
Ha usnpawjawama eo Obpxaea”. [puemalwiata AbpxaBa MOXe Aa Ce OTKaxe OoT
UMYHUTETa, NPeoCTaBeH Ha areHTa, CbC CbIfacMeTo Ha uanpailallara areHTa AbpXasa.
AreHTbT MOXe fa Obe CbAeH OT CTpaHaTa, MO OTHOLUEHME Ha KOSITO TOW € U3BbPLUMII
npecrbnnexHve. BugeH npumep e penoto,, [lpago-AdonaHg ”. Ha 21.02.1964r Ha
netuwero Ha Hwo I7Iop|( MeKCUKaAHCKUAT nocnaHuk B BonuBusa CanBapop Mpago—
BonaHa e 6uMn 3agbpXxaH 3a He3aKOHEH BHOC Ha HapkoTuuu. Bunu ca
KOHcMcKkyBaHn okono 61 kr xepouH Ha ctouMHoct 18, 5 wm™Mun. ponapa.
MpaButencTtsoto Ha MeKCMKO ce e OTKa3ano OT HeroBuMsi UMYHUTET U Ton e 6un
ocbaeH. [Ipyr npumep e npe3 1996 npaBuTencTBoTo Ha py3us cHema MMyHUTeTa Ha
ceosa gunnomart B CALL . Maxapanse, konto e usBbpwun Texko MTM, B pesynTtar
Ha KoeTo 3aruBa 16r momuye.

OvnnomaTtnyeckute areHTU ce nons3eat ¢ UMyHuTeT (4n. 31, T. 1)No0 OTHOLWEHME Ha
HakasaTenHata, aAMUHUCTpaTMBHATa U rpaxaaHcKaTa IpUCOUKUNSA Ha npuemMallata
Obpxasa. ToBa npaBusio obaye cn MMa n U3KNIYeHns:

-KoraTo cTaBa BbMpOC 3a BELLHN UCKOBE

-HacneacTBEHW TakunBa, KaTo HacneaHWK, U3NbMHUTEN Ha 3aBeLlaHne, 3aBeTHUK U1
ap.

-1CKOBE, CBbP3aHMN C TbProBcka unu npodecmoHanHa AenHoCT, AeNHOCT U3BBH
HerosuTe ouULManHn yHKLMK

OcBEH AMNNOMAaTUYECKUSI areHT, CbC CbLUMTE NPUBMIETMM U UMYHUTETU Ce Non3Ba
N CEMENCTBOTO Ha areHTa.

1. 7 TMpmBunermm MU UMyHUTET Ha aAMUHUCTPaATMBHO-OGCNyXBalusa W
TeXHUYEeCKU nepcoHan

AOMVHUCTPATUBHO-TEXHUYECKMS U 0BCNY>XBaLL, NepcoHarn CblUo ce cnasu C peguua
npuBunerMn N MMyHWTET. YneHoBeTe MM ce MON3BaT C MMYHUTET MO OTHOLUEHWE Ha
HakasaTenHaTta pUCOMKUMS Ha npyvemallata aAbpxaBa. VIMyHUTETBT No rpaxagaHckarta u
agMVHUCTPaTMBHATa OPUCOMKLMS Ce Hamnara camo BbpXy OEWCTBUSA, CBbP3aHU C TEXHUTE
KOMMETEHUMM U (DYHKLMKU 1 U3MBIIHEHWE Ha 3aabibkeHusaTa um. (un. 37, T. 2). EgHokpaTHO
caMo npv MPUCTMraHeToO CY B MpuemMallaTa AbpxaBa Cnyxutenute ce ocBoboxaaeaTt OT
nnawaHeTo Ha MeCTHM JaHbuu, Takcu u  Muta. Ouwe npeaBwxaga ce nuyHa
HENPUKOCHOBEHOCT, HEMPUKOCHOBEHOCT Ha KOPECTOHAEHUMSTA U XUIMLLETO. YUneHoBeTe Ha
aOMUHUCTPATUBHO-TEXHUYECKNS U ODOCMYXXBaLL, NepcoHan He ce NosssaT C NpUBUIErMN U
UMYHUTETU U B Cry4auTe, KOraTo ca rpaxaaHu Ha npuemMaliarta Abpkasa Uiv NoCTOSHHO
XKUBEAT B HEs.

5 Bx. un. 31, T. 2 BKAO.
2 g, un. 31, 1.4 BKOO.
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1. 8 lIMnnomMaTnM4yeckoTo NpeAcTaBMTENCTBO M HEroBUTE NpUBUNErun

BKOO e HopmaTuBEH akT, KOWTO SICHO ovepTaBa NpuBUNernuTe u npeaMmcraara u
Ha caMOTO AuNAOMaTU4YecKko npeacTaBuMTencTBo. Yn. 22 OT TO3M HOPMaTMBEH akT
NnosicCHABa HEMPUKOCHOBEHOCTTA Ha CIyXXeOHWUTe NoMeLLEeHUS.

1. MNomeweHusima Ha npedcmasumersicmeomo ca HerpukoCHO8eHU. Brnacume Ha
npuemawjama Obpxasa He Mozam 0a efnusam 8 me3u nomeweHue, 6e3 cbanacuemo Ha
wegpa Ha npedcmasumencmseomo.>

2. [lpuemawama Obpxasa uma crieyuanHo 3aldb/iXeHue O0a 83emMa BCUYKU
nodxodsawu MepKku 3a 3awuma Ha rnomMeweHusma Ha npedcmasumesicmeomo u om
8CSIKaKe8O HaxilysaHe Urnu HaHacsiHe Ha rospelda U 3a npedomepamseaHe Ha 8CSKakgo
HapyweHue Ha crokolicmeuemo Ha npedcmasumesicmeomo Ufu HaKbpHSI8aHe Ha
Hez2080mo AocmoliHCMeO.

3. llomeweHussima Ha npedcmasumesicmeomo, Mmebesnuposkama u Opy2o0mo
UMyw)ecmeso, Koemo ce Hamupa 8 msX, Kakmo Uu rnpeso3Hume cpedcmea Ha
npedcmasumesicmeomo ce ron3gam C UMyHUmMem [0 OMHOWeHUEe Ha MpembpceaHe,
pekgu3uyus, 3arnop u usmbiHuUmernHu delicmeusi.

Un. 24 ot BKOO onpegens HENpvKOCHOBEHOCT Ha apxvBa M AOKYMEHTUTE Ha
NpeacTaBUTENCTBOTO, HE3aBUCMMO OT BPEMETO U MeCToHaxoxaeHueTo. Yn. 27 ot BKOO
Aasa csoboa Ha Bpb3kaTa cbC cobcTBeHaTa AbpxaBa. AnnHes 3 Ha CbLUMS YeH Ka3Bsa,
Ye AunnomaTtuyeckaTta rnolla He NoAfIexu Ha oTBapsiHe Unu 3aabpxaHe. AnvHes 5 Ha un.
27 onpepens yHKUMUTE U Ha gunnomatuyeckmns kypuep. Ton TpsibBa Aa MMma crneumaneH
ohmumaneH [OKYMEHT, KOWTO fa noco4YBa HEroBms cTaTyT M Opos Ha nakeTuTe,
CbCTaBnsABalM AunnomMaTMyeckata nowla, npu U3NbIIHEHWE Ha CBOMTE 3afblKEHWs ce
nonasa OT 3aKpunaTa Ha npuemMallata gbpxasa. [lon3ea ce ¢ NMYHa HENPUKOCHOBEHOCT U
He Moxe Aa 6bae 3aabpXkaH.

1. 9 Bugose gunnomatnyecku npeacraBuTencTea

[MoconctBata ca no-Bucla CTeneH Ha [UNSOMaTU4Yecku npencTaBuTencTea.
ToraBa, koraTo Mexay ABE AbpXKaBW CblLLEeCTBYBaT OTHOLLEHWS, Ha KOMTO Ce npuaasa no-
rofisiMoO 3Ha4yeHve, TO Te yCTaHOBABAT AMMNIIOMAaTUYECKN NpeacTaBUTENCcTBa C No-BMUCoOKa
CTereH, T. €. MOCONCTBa.

Hayeno Ha MOCOMCTBOTO CTOM HEroBUAT pbkoBOAWUTEN (Wwed) — MOCMaHuK (Unm
HYHUWMA — KakKTO Ce HapudaT nocnaHuumTte Ha Bartukawna). Mpuema ce, Ye NOCNAHUKBLT
npeacTaBnsaBa ObpXaBHUSA rNaBa Ha AbpXaBaTta, KOATO NpeAcTaBnsBa npes ctpaHaTa, B
KOATO € akpeauTupaH, T. €. MNO-TOMHO nped [AbpXaBHUS rnaBa B cTpaHata no
mecTonpebuBaBaHe (4n. 14, 1. 1, 6. ,@” oT BueHckarta koHBeHUWMS).

JleraunmTe ca BTOpUS BMA AMNNOMAaTUYECKU NpeacTaBuUTencTBa. Te ca no-Hucka
CTENEH, T. €. CYMTa Ce, Ye He € HYXHO AMNNIoMaTUYeckuTe npeacTaBUTENCTBa Mexay
CbOTBETHMTE CTpaHM Aa 6bAaT BbB Bb3MOXHO Hal-BUCOKaTa cTeneH. PbkoBoguTenurte
(wedpoBeTe) Ha nerauumuTe ca  NbIHOMOLWHM  MWHWUCTPU WM yNpaBnsBaliu
npegctaBuTencTeata, T. €. fMua OT MO-HUCLbK Knac B CpPaBHEHWE C MocnaHvuute no
cMmucbna Ha un. 14, 7. 1 ot BueHckata KoHBeHUUS. [TbNHOMOLWHNTE MUHUCTPK, NOAOOHO
Ha nocnaHMuuTe, CbLO Ca akpeauTMpaHUM KbM AbpXaBHWUTE [MaBuM Ha npuemallaTa
ObpxaBa. Ho Tbi kaTo Te ca OT MO-HUCHK Knac, TO CrnefoBaTeNiHO MO OTHOLUEHME Ha
CTapLUMHCTBOTO MMaT No-Marika NPeCcTWKHOCT B CPaBHEHUE C MOCMaHuLMTE.

YnpaensisawmTe npeacraBuTencTteata cblWo MoraT ga 6baat pbkoBoauTenu
(wedpoBe) Ha nerauus. Te ca TpPeTWS, Ha-HUCHK KNac PbKOBOAMTENN Ha AMNIIOMATUYECKO
npegcrtasuTtencteo. o cmucbna Ha un. 14, 1. 1 6. ,¢” oT. BrueHckata KoHBeHUUA Te
npeactaBnsaBaT camMoO CBOS MWHUCTbP Ha BbHWHUTE paboTuM nped MUHUCTbpa Ha
BbHLWHUTE paboTu Ha AbpxaBaTta, B KOATO ca akpeauTupaHn. OBMKHOBEHO neraumute C
pbKOBOOUTENM OT Krnaca Ha YynpaensBaliM nNPeacTaBUTENCTBOTO WMMaT BpeMEHEH

53 B un. 22 BKOO.
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Xapaktep W cBugeTencTtBaT 3a nuncata Ha ocobeHa aKTMBHOCT WM 3HAYMMOCT Ha
OUNIIOMaTUYECKN OTHOLLEHUS.

KoraTo cTtaBa BbNPOC 3a pasnuyHUTE BMAOBE AUNIIOMATUYECKN NPEACTAaBUTENCTBA,
To TpsibBa Aa ce obbpHe BHMMaHWE, Ye, HEe3aBUCUMO OT TexHus BuA (MOCOMCTBO WU
nerauusi), TexHUTe PYHKLMKU, KaKTO U NPaBHOTO MM MOMOXEHWEe, Ca MoHayano egHaksu.
ToBa M3PUYHO € NMOCOYEHO U MO OTHOLLUEHME Ha TEXHUTE pbkoBoauTenu B un. 14, T. 2 ot
KoHBeHUMATa, @ uMeHHo, 4ye: ,OCBEH N0 OTHOLLEHUE HA CTAPLUMHCTBOTO M €TUKeTa, He ce
npaBu HMKaKBO pas3nuuue mexay LedoBeTe Ha NpeAcTaBuTencTBaTa nopagu ToBa, Ye Te
npyvHagnexar KbM eauvH unu apyr knac.”

2. 0 AunnomaTU4yecKoTO NpeAcTaBUTENCTBO-OJIMLIETBOPEHUE Ha A06poTa,
NOCTOAHCTBO U ycnex

JunnomatnyeckoTo NPeAcTaBUTENCTBO Ha eHa AbpXaBa e Npean BCUYKO HocuTen
Ha YeCT U JOCTOMHCTBO. Tean ABe NOHATUS, CbLUO KaTo AyMUTE EronsbM U anTypusbM, ca
CBbP3aHu C yBaXEHWUETO, C OLleHKaTa, KOSITO AaBaTt ApYyruTe, HO Haii-Be4Ye CbC Cb3HAHWUETO
3a cobCTBEHa CTOMHOCT, CbC caMoyBaxeHneTo. [JoCTOMHCTBOTO O YecTTa ca pesynrtart oT
3acnyXeHoTo, NpuaobuToTO MO 3acnyr U OLEHEHO KaTo ,4eCTHO” - KaTo CNpaBeAvBO U
BAPHO. 3a AMNNOMaTMYECKOTO NPeAcTaBUTENCTBO, MMEHHO BrnarofapHoOCTTa Ha Hapoaa e
npuymHaTa 3a cebeyBaxeHUeTO My.

Bbnpeku, Ye NpeacTaBUTENCTBOTO € HOCUTEN Ha onpeferneHa BracT, TO OUeHsBa
CMHMCBIIa Ha CNIOBOCBbYETAHNETO ,MCTUHCKA cBoboga”. Mpumep 3a ToBa e, NPUAbPXKAHETO
1 ocraHsHeTo Ha aymuTe Ha Lleko Top6os,** ,ucmurckama ceoboda” e 8b3MOXHa camo 8
epaHuyume Ha 0b6eKmuesHOmMO rpaso, MmMs € HecbeMecmuma C U3UCK8aHemo 3a
HeoepaHuyeHa ceoboda Ha 8CUYKU 4YrneHose Ha OadeHo obujecmeo. He moxe da ce
nMpueme, ye uma ucmuHcka ceoboda, mam kbOemo rnogedeHUemo Ha xopama He ce
cbobpassea ¢ rnosesiume Ha npasomo, 3auomo Koeamo 3a MoCMbIKuUme Ha e0HU Mozam
Oda ce npomueoriocmassm nocmurikume Ha Opyau, 6e3 0a ce ObpXuU cMemka, Kakmo om
edHama, maka u om Opyeama cmpaHa 3a fpasunama Ha peda 0 06WecmeeHus Xugom,
He Moxe Oa cmasea Oyma 3a Hukakea ceoboda, a 3a npou3son ’ [UNnomaTtuyeckoTo
npeacTaBMTENCTBO AENN CbBpPeEMEHHaTa ayma ,cBoboga” Ha ABa kopeHa: ,cBO” (CBOWM) n
,004” (na 6bae). C Hes e cBbp3aHa M cTapobbnrapckata gyma ,cBo6cTBO™” — cobcTBEHA
CcbLlHOCT. [NpeacTaBMTEnNCTBOTO MpELeHsBA kayecTBaTa CUM M OCb3HaBa BaxHaTa Cu 3a
Hapoga ponsa W GnarogapeHue Ha ToBa, Ha 3ajauuTe, KOUTO W3MbMHABa, TO AaBa
cBobopa, npeaocTaBs Bb3MOXHOCT 3a M3sBa Ha Hapoaa cu. B apyrv eavum, ocHoBaBalum
ce Ha rpbLUKaTa ¥ naTtuHckaTta eTumonorus ,csobogata” npegasa 3Ha4yeHUeTo ,cBOGOAHO
poaeH”. A He pob, ocBoboXaaBaHe OT NPUHYAa, OT 3a4bIDKEHNE, OT 3aBUCMMOCT.

OTHOBO UeHenkn gymuTe Ha Lleko TopboB, npeacTaBuTencTBoTo pa3bupa Bnacrra,
KaTo MOHATME, KOETO B HUKAKBbB CrydYal He € OTNpaBeHO KbM BONSATA Ha 3a4bIDKEHOTO
nuue, 3awoTo ToBa 61 61No Aa ce HaKbPHU HETOBOTO KAYECTBO Ha NpaBeH CybekT.

B CcbTpyOHMYECTBOTO MeXAy [ObpXaBuUTe Ce u3passBa CbLWHOCTTa Ha
npeacTaBuTENCTBOTO. TO Ce u3passiBa B MOCELLEHMETO Ha AbpPXaBHW PbKOBOAUTENW U
denerauun. To Moxe Aa Gbde pasgeneHo Ha oduumManHu U HeodUUManHU BUIUTH,
paboTHU cpeLuy 1 BU3UTU Ha NPEMUHABALLM Npe3 AbpXaBaTa.

Mpy obmumanHy BU3UTM Ha ObpXaBEH U NPaBUTENCTBEH FMaBa Ha NeTULETO Unu
Ha rapaTa, ce nocpeLlaT Ha CbLLOTO HMBO WUNK Ha Marnko no-Hucko. Mo npasuno ce saurat
3HaMeHaTa 1 Ha ABeTe AbpXKaBW, NOCTPOsIBA CE MOYETEH Kapayn Ha TPU BuAa BbOPBKEHU
CUIKY, U3MbIHSBA CE AbPXKaBHUSA XUMH U Ha ABETE AbpXXaBu.

HeoduumanHnTe BU3NTU BKMOYBA MPUCTUraHETO Ha BWCOKOMOCTaBEHW nuua OT
OpYrM ObpXaBu OT MOYMBKA, NledeHne u aAp. TyK MNPOTOKOMHW MEpOonpusiTus He ce
npeasuxaar.

54 Lleko Top6oB-noHsATHe 3a ,MCTMHCKa cBOGOAa”.
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PaboTtHute cpelin ce npoexaat cnen NpucturaHeTo Ha AbpXXaBeH ChyXuten unu
aenerauma 3a nperoBopu, 3a ydyactue B MexgyHapoaHa KOHCbepeHLI,VIﬂ, 3a OTKpMBaHe Ha
HauuoHanHn naHavpu 1 ap. o npaBuno ce Baurat 3HameHata KM ce OpraHusupa
TbpPXEeCTBEHO nocpellaHe 1 usnpauwlaHe Ha MACTOTO Ha cpellaTta. Mex(,quapop,HMTe
KOHCbepeHLl,VIVI CbLUO MoraT ga 6baaT OTHECEHU KbM nperosopwure.

2. 1AunnomaTuy4eckn U NONIUTUYECKMN CpeacTBa

[MperoBopuTe ca HaW-4eCTO CpellaHns MeToA 3a MWPHO paspeluaBaHe Ha
MeXAyHapoOHUTE CnopoBe, TbW KaTo Ce OTnuyaBaT C NpOCTOTa Ha OpraHusupaHe u
nposexgaHe. B nperosopute yyactBaT camo cTpaHu no crnopa. MIT He cbabpxa
KOHKpEeTHU pa3nopendu, 0OTHOCHO pefa Ha npoBexaaHe To UM. [Mo-ckopo Tow ce onpeaensi
OT caMuTe y4acTHULM, KaTo Cna3BaHeTO Ha MeXayHapoaHaTa BEXIMBOCT ce npeanonara.
KoraTto 3a BogeHe Ha nperoBopuTe Ce M3Non3BaT NMOCTOSHHW MNW BPEMEHHW OpraHu 3a
MEXOYHapOOHW  OTHOLUEHWS,, Ce T[OBOPM 3@ AUMNOMatU4Yecku MbTUWa  Wnu
aunnomaTnyecku nperosopu. [peroBopuTe ca HAKOMKO BMAa: cpeLuun, obmMsaHa Ha MHEHWS,
CbBeLlaHns, KOHCYMTaummn, YCTHA N MUCMEHU, NPEKN N HENPEKW.

BTopuaT BUA peluaBaHe Ha MeXayHapoaHU CNOpoBe ca KoHbepeHumnTe.

Te ca ce pa3BunIM OT NPEroBopuUTE U ca ce NpeBbpHanu B 0CO0EH MHCTUTYT Ha MIT.
MexayHapoaHWTe KOHMbepeHUMn ca MexAynpaBUTENCTBEHW W HENpaBUTENCTBEHMU.
Mpumep 3a BTOpUS BUMA KOHMEPEHUMM Ca CbBELlaHUs Ha npeacTaBuTenu Ha
HenpaBUTENCTBEHW OpraHn3aummn Unm OTAEMHN fuua oOT PasnNNYHN ObpXKasu.

MexayHapoaHWTe NpaBUTENCTBEHU KOHMEpeHUMM ca cbObpaHus Ha oduumnanHu
npeacTaBUTENU Ha ABE UNK NOBeYe AbpXKaBu 3a 06ChxaaHe Ha eqHN Unu Apyru BbAPOCH,
3acarawy MHTepecuTe Ha AbpXaBuTe.

[HobpuTe ycnyrn n nocpegHW4ecTBOTO € NopeeH NpuMep 3a pellaBaHe cnoposeTe
MeXay AbpxaBute. TeXHUAT MHCTMTYT € paspaboTeH Ha Xarckata KOHdepeHuust oT
1899r. B KoHBEHUMATa 3a MUPHO ypexaaHe Ha MexayHapoaHuTe cnopoBe. KoHBeHumsATa
He npaBu pasnuka mexay Aobpute ycnyrm n nocpeHM4ecTBOTO M 3aToBa MM pasrnexaa
KaTo eduMH WMHCTUTYT. HO B WMHCTMTyTa MMa OCHOBaHuS Te [a ce pasrnexaart kaTo 2
pasnuyHnM noHATUA. MexayHapogHonpaBHaTa [OOKTPUMHA W MeXOyHapO4HONPaBHUAT
obuyan gasat pasnukute mexay Tax. Npuema ce, 4e gobpute ycnyrn ce npefocTaBaT Ha
yyacTHMLUMTE B KOH(NUKTa, C Uen Aa ce opraHusmpar nperoBopu, Aa MMa OCbLUECTBEH
npsik koHTakT. C ToBa ce u3yepnea yHKUMATa Ha JOOpUTe yCryrn.

MocpeaHNYecTBOTO Ce CbCTOM B TOBA, Y€ MMa akTMBHO y4acTMe Ha TpeTa CTpaHa
no cnopa, C uen ga ce paspelum no-6up3o, 4aBaHe HA MHEHMWE, TbPCEHE Ha peLleHune U
npeanoxenus. Un. 4 ot KoHseHuusTa>® 3adavama Ha nocpedHuka e Oa cbaracyea
MPOMUBONONOXHUME UCKaHUs U 0Oa ymarnoxu HerposiseHume 4yscmea Mexoy
Obpxkasume & KoHgprukma. Yn. 5°° mucusma Ha nocpedHuyecmeomo ce npekpamsisa,
wom 6x0e ycmaHO8eHO Om HAKOS 0m criopeuume cmpaHu unu om camusi MocpedHUK, Yye
npednoxeHume nomMupumenHu cpedcmea He ca npuemu.

[71dobpume ycnyeu u nocpedHu4yecmeo cbeemeam, OMmKOJKomo 0a umam
3a0b/kumernied xapakmep - un. 6 or KoHBeHumata. o cunata Ha MexagyHapoaeH
porosop obave Te MmoraT ga 6baart npeaBuAEeHW KaTo 3adbiiKkuMTenHW. Yn. 8 oT
KoHBeHumMATa npeasmxga u T. H,, cneumanHo nocpegHnyectso”. Korato nma Bb3HMKHAN
cnop, 3acTpallaBsall, Mvpa U CUrypHoCTTa, BCska CTpaHa.

YyacTBala B koOHMKTa n3brpa CBOM NpeacTaBUTEN MO NPABUIO CbLLO AbpXaBa..

CneumnanHaTta Mucus e BpeMeHHO NPeACcTaBUTENCTBO Ha eQHa AbpXKasa B Apyra 3a
ypexgaHe Ha crneumanHy BBNPOCU WAM 3a W3NbIHABaHEe Ha cheuvanHa 3ajava.
KoHBeHuusTa 3a cneuymanHm mucum ot 1969r., B cuna ot 1985r. onpegens noHATUETO.

5 4. 4 oT KOHBEHLNS 33 MUPHO ypeaaHe Ha MeXayHapoaHUTE CMopoBe.
un. 5 oT KoHBeHUUsI 328 MUPHO ypexaaHe Ha MexayHapoaHWUTE CNopoBe.
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Tasn KoHBeHuusi e npueta ot OOH. dyHKUMMTE Ha cneuunanHaTa Mucusi ce onpeaensaT ot
n3npallaliata ogbpxasa no B3aMMHo cbriacue. Te MoraT Aa 6baaTt npekpaTeHu, korato:

- Ma cropasyMeHNe MeXay 3aMHTEepeCcoBaHUTE ObpXKaBu

-Npu 3aBbpLUBaHe Ha 3agayarta Ha MucusitTa

-C U3TMYaHe Ha Cpoka, ofpefenieH OT MUCUSITA, OCBEH ako TOW He € cheuuanHo
NpoabIKEH

- NpY YBeAOMsiBaHe Ha u3npallallaTa Abpxaea, Ye cMsiTa 3ajavata Ha mucusiTa 3a
n3yepnaHa.

3AKINHOYEHUE

MpencrtaBeHnTe  OOTYK  HeWa, HanpaBeHWAT aHanM3 U UM3BOAM  3a
OMNNoMaTnyYeckoTo NpeacTaBUTENCTBO Ca edHa Manka 4acT OT HeropaTa CbLUHOCT.
Bbnpekun ToBa cTaBa iCHO, Ye TO e

[Bmxella cuna 3a HaceneHWeTo Ha HawaTa cTpaHa. To ,paboTn” 3a nHTepecuTe
Ha Hapoga, 3a 3awuTa Ha npaBata W cBobogmTe My. [MbpBOTO AMNNIOMAaTUYECKO
npegctasuTencTeo Ha bvnrapusa kbm EC e oTkputo npe3 1993 r. ToraBa TO HOCU MMETO
Mwucus Ha Peny6nuka Bbnrapusi kbm EBponeiickute O6wHocTu. B Hero paboTsT okorno 10
aunnomaTu U TexHudecku cbetas. C npucbeanHaBaHeTo Ha bbnrapusa kem EC, ponsarta u
3ajayuTe Ha AOuMnNNoMaTU4ecKoTo MpPedcTaBMTENCTBO Ce MPOMEHMxa, nopagun KoeTo
MwucuaTa npepacHa B MOCTOSSHHO NpeacTaBUTENCTBO.
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American conservatism: Theory and Contemporary
Political Ideology

Neno Gabelia

1. Ideology

Ideologies are belief systems through which people view and interpret reality. In the
words of Milton Rokeach (1972, 5), “Ideology refers to more or less institutionalized set of
beliefs—the views someone picks up.” Ideologies are not reality, but instead produce
simplified versions of reality for those that view the world through ideological frameworks.
Ideology interprets and explains what is wrong with society in simplistic terms and provides
simplistic prescriptions purported to solve all societal ills. In general, people are very good
at identifying someone else’s ideology and noting the flaws in their precepts, but people
may not even recognize that they themselves are normally just as ideological as others. In
the United States at present, there are scores of differing ideologies, some mainstream,
and some on the political “fringe.” The fringe ideologies, such as Nazism, are easily
recognizable as ideologies by the masses and generally scorned for their “heretical errors”
and deviations from social mores and accepted norms. Consider, for example, the Lilleth
character (the wife of Frazier) on the TV situation comedy Cheers. The Lilleth character is
a satirical portrayal of radical feminist liberation ideology, an ideology that does exist as a
political “fringe” ideology in the U.S. The character is

humorous to many because the majority of viewers can readily discern the flaws
and fallacies of an ideology that is not their own. Similarly, another fringe ideology that the
majority of Americans readily recognize as an ideology is the radical black liberation
ideology. Pop culture has parodied this ideologyin innumerable ways, from Damon
Wayans’ “Homey the Clown” character on In Living Color, to Chris Rock's “Nat X”
character on Saturday Night Live, the comedians have viciously lampooned an ideology
that essentially holds (in the words of Rock), that “the white man did it to me.” The routines
are humorous to many because the majority of Americans recognize the ideological flaws
and they may have recognized approximations of those flaws in the ideologies of a real
person with whom they are acquainted. All ideology, however, is not so benign. If we
consider, for example, the racist Nazi ideology of Germany in the 1930s, we will find that
the ideology simplistically teaches that, “all of the world’s problems” are created by
“subversive Jews” and other minorities. The simplistic solution of the Nazis in Germany
during WWII therefore included the genocide of Jews and others that the Nazis considered
societal “problems,” with the disastrous result that ten million people died in the Nazi death
camps. Nazism, of course, is only a fringe ideology in the United States and therefore
does not appear to be a dangerous force in American politics at the moment. It should be
remembered, however, that Nazism was only a fringe ideology in Germanyas late as 1928.
The fact that the Nazis came from political “nowhere” to assume power in Germany a mere
five years later, and then overran virtually all of Europe within a dozen years, is a
testimony to the mobilizing power of ideology. If American politics has become more
ideological in recent years rather than more practical, then it has also become more
dangerous.

2. Conservative Political Ideology

Samuel Huntington (1957) argues that conservatism is best understood not as an
inherent theory, but as a positional ideology. According to Huntington, “When the
foundations of society are threatened, the conservative ideology reminds men of the
necessity of some institutions and the desirability of the existing ones” (Huntington, 1957,
455). Huntington contends that ideological conservatism arises from an anxiety that
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develops when people perceive valuable institutions to be endangered by contemporary
developments or proposed reforms, and the awareness that perceived useful institutions
are under attack then leads conservatives to attempt to provide a defense of those
institutions. Huntington (1957, 456) also explains that conservatism is an extremely
situational ideology due to the different societal institutions in different societies at different
times that people may desire to conserve. In the words of Huntington, “because the
articulation of conservatism is a response to a specific social situation...The manifestation
of conservatism at any one time and place has little connection with its manifestation at
any other time and place.” In other words, conservatism is an extremely situational
ideology and conservatives at one time or another have sought to conserve just about
every institution ever invented, from monarchies, to aristocracies, to slavery, to tariffs, to
free trade, to capitalism, to religion, to the defense of communism in the late 1980s in the
Soviet Union. Conservatism, however, is forced to be selective concerning what traditions
and legacies must be retained and which ones may be discarded. In what Edmund Burke
referred to as the “choice of inheritance,” one may expect disagreement even among
conservatives as to which societal institutions are absolutely essential and must be
preserved, which ones may be altered and how, and which ones should be abolished
completely (Muller, 1997, 31). In one diverse form or another then, conservative political
thought has existed throughout recorded human history as different individuals and groups
in different societies have at times desired to conserve selected societal institutions. For
example, the Pharisees, Chief Priests, and Teachers of the Law mentioned so
disparagingly in the Gospels of the New Testament were by Huntington’s definition
conservatives bent on retaining longstanding societal institutions against the new
teachings of Jesus of Nazareth. Similarly, some of the enemies of Mohammed in the 7th
Century that preferred to retain existing traditions instead of the new teachings of
Mohammed were certainly also conservatives. The term “conservative” itself, however,
dates to 1818 as the title of a French weekly journal, Le Conservateur, that was purposed
to “uphold religion, the King, liberty, the Charter and respectable people” (Muller, 1997,
26). If President George W. Bush is inserted for the word “King,” and “Constitution” is
inserted for the word “Charter,” then one may see that the fundamental elements of
conservatism in France in 1818 are still present in the U.S. in the 21% Century. Other
aspects of conservative thought that have remained constant throughout the centuries are
presented below. Transcendent Moral Order In spite of the diversity of institutions that
conservatives throughout the centuries have sought to defend, a set of assumptions and
themes behind conservatism have endured. Among those is the assumption that there
exists a transcendent moral order to which humans should attempt to conform society
(Kirk, 1982, 17). Conservatism therefore tends to be skeptical of new and abstract theories
that attempt to mold society to a new morality because the existing order arose and exists
as it does due to its consistency with the transcendent and true morality. Consequently,
any theory of a “new” morality represents “immorality” or it would have already emerged
through the human experiences of the ages. In the United States of the Twenty-First
Century, conservatism has therefore opposed the “abstract theories” of communism and
socialism as well as feminism, civil rights, gay rights, “new age religions” and “liberal”
welfare programs

An initial problem that arises in attempting to define conservatism is whether it is a
theory or simply an attitude towards change. Most dictionary definitions incline toward the
attitudinal definition, describing conservatism as a preference for existing institutions, and
opposition to change. With this definition the content of conservatism will vary depending
on whatever is the current institutional and ideological status quo. Yet the writers, parties,
and movements that have described themselves as conservative share a number of
common values and doctrines, which typically include theories of human nature, history,
society, and politics.
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The term conservatism was first used in England after the 1833 Reform Act when
the Tory Party, which had roots going back to the late seventeenth century, renamed itself
the Conservative Party. The central doctrines of conservatism were expressed before the
word was invented, most notably in Edmund Burke’s Reflections on the Revolution in
France (1790), where we can find most of the central doctrines of conservatism,
developed in response to the liberal and radical thinking of the French revolutionaries. In
opposition to their demand for liberty, Burke stressed the values of order, tradition, and
gradual change. Against the revolutionaries call for equality, Burke stressed society’s need
for hierarchy, deference, class differentials, and a special position for the church and the
nobility. In opposition to the radical individualism of the French, he insisted on the
importance of community, tradition, and history. He criticized the anti-institutional
rationalism of the revolutionaries by stressing the importance of social institutions that
have stood the test of time, and the weakness and fallibility of individual reason. Against
their centralizing statism, he lauded the little platoons of localism as defenders of liberty,
and contrary to their anticlericalism, he praised the elevating effect of inherited religious
beliefs. In developing these ideas Burke was able to draw on the Western tradition,
classical ideas of natural law, Christian views of hierarchy and man’s inherited inclination
to evil, as well as medieval practices of localism and organic corporate groups. Although
himself an adherent of the Whig Party, his ideas were influential not only on the thinking of
the British Conservative Party, but on conservative parties and movements elsewhere in
Europe, and later in the United States.

3. European Conservatism

In the political struggles of nineteenth and twentieth centuries, European
conservative parties drew on the conservative tradition to defend the interests of property,
the upper classes, the military, and the church, and appealed to nationalist and patriotic
feelings in support of their programs. Their efforts were not restricted to the defense of
class and privilege. In 1867, hoping to secure lower class support for tory democracy,
Benjamin Disraeli, the Conservative Prime Minister in England, extended the suffrage.
Otto von Bismarck initiated a program of social insurance in Germany to counteract
socialist appeals; and Pope Leo Xlll in his 1891 encyclical, Rerum Novarum, defended the
living wage for the worker, and promoted the organization of trade unions (preferably
under church auspices) while denouncing the extremes of liberalism and socialism. Less
laudably, conservative parties in Germany, Austria, and elsewhere, in the twentieth
century, sometimes allied themselves with or supported extreme rightists and even
fascists and Nazis, seeing them as a bulwark against Communism. Hitler, for example,
was able to come to power legally because of the votes of German conservatives. The
conservative impulse continues to be important in European politics. Since the 1833
Reform Act the British Conservative Party has been in power much longer than any other
party. On the continent Christian Democratic centrist parties often work together with
conservative groupings, linked by their commitment to religion, and to a social market
economy. Twentieth century conservatives, despite earlier hostility to market forces, have
increasingly embraced free enterprise economics. They have been critical of European
economic and political integration on nationalist grounds. Nationalist resistance to foreign
immigration also accounts for some of the support for conservative parties and
movements.

4. Conservatism in America

At mid-Twentieth Century, noted scholars Henry Aiken (1956), Daniel Bell (1960),
and Morton White (1956) were arguing that ideology was no longer as important as it once
was. What these scholars and others essentially argued was that rational analysis was
taking the place of ideology in politics and that there had been an exhaustion of political
ideas in advanced industrial democracies that had culminated in acceptance of welfare-
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State capitalism. There would still be political conflict for sure, but the basic idea that
government intervention into the free market was necessary for steady and more even
economic growth and that social action was a proper realm for government at least to
some degree, had been accepted by all mainstream political parties. For example, in 1936,
Democrat Franklin Roosevelt campaigned on continuation of the New Deal while his
opponent, Republican Alfred Landon, essentially campaigned on continuation of the New
Deal as well, with the exception that he professed that he could do it more efficiently and
without deficits (Roark et al., 2005, 899). For the purposes here, whether the New Deal
could be administered more efficiently and without deficits is beside the point. The fact is
that both parties were essentially accepting the New Deal programs as within the proper
scope of government responsibility, and major ideological divisions over the proper role of
government had been minimized. These ideological differences, however, were perhaps
never quite as “minimized” as Aiken, Bell, and White inferred; rather, the public had so
greatly accepted the New Deal during the Great Depression that all the Conservatives
could do politically was go along with ideas that were fundamental violations of their
ideology. The ideological underpinnings of conservatism would continue unreformed
among a core minority in the Depression and World War |l years only to be released with a
vengeance later. Indeed, given the McCarthyism and anti-communist paranoia that
gripped the Nation in the early post-war years, it is evident that Aiken, Bell, and White
were somehow overlooking the right-wing anti-communist hysteria of the 1950s that
immediately preceded their writings. At any rate, it is difficult to consider the Cold War and
McCarthyism and conclude that the Nation was experiencing “an end of ideology” in any
real sense of the word. Instead, conservatives had acquiesced to the New Deal only due
to its popular support, and liberals had jumped on to the anticommunist Cold War
bandwagon for similar reasons, thus providing the outward appearance of ideological
congruence, when in reality the old conservative/liberal divide was still raging underneath.
In contrast to the superficially closer ideological congruence of the two major Parties at
mid-Twentieth Century, the appearance of ideological congruence of the two major Parties
in the early Twenty-First Century appears to have greatly eroded. Furthermore, the
policies of the Republican Party and conservatives in general in the United States since
WWII (as will be demonstrated in the pages that follow) have been driven more by
ideologies than by pragmatism and sound analysis, thus destroying the apparent
ideological congruence that had developed from the Great Depression until the Vietnam
War era. Furthermore, the ideologies that have driven America’s more recent
“conservative revolution,” whether it be the “Reagan Revolution,” Newt Gingrich’s
“Contract with America,” or the present “Compassionate Conservatism” of the George W.
Bush administration, are ideologies that have been pursued repeatedly throughout
American history. Thus, the “new conservatism” lacks little in real qualitative ideological
difference from the conservatism of old. In other words, the ideology that recent
conservatives have poured forth is merely old wine in new bottles. For example, the
doctrine of laissez-faire, preached so frequently in conservative circles, was the dominant
conservative view in the era following the Civil War almost a century and a half ago.
Liberals argue that the laissez-faire approach proved only to lead only to worker
exploitation, income inequality, monopoly capitalism, unsafe products, and environmental
degradation during the Gilded Age of late Nineteenth Century America. Liberals argue that
laissez-faire capitalism is the world of company stores and company scrip, the world of
Upton Sinclair, the world of Charles Dickens, and the world of great suffering for the
masses. Consequently, conservative efforts to eliminate the role of government in the free
marketplace are essentially efforts to return America to the Nineteenth Century when 1/3
of the meat packed in Chicago was unfit to eat, when the standard water supply for
American factory workers was an open barrel, and when 50% of children died before the
age of five (Farmer, 2003, 67). Hence, liberals argue that a return to laissez-faire is not a
return to policy by sound analysis as the scholars of the 1950s argued, but instead is a
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return to a very old and historically discredited ideology. Similarly, liberals argue that the
church-state blend espoused by the Christian Coalition wing of American conservatism
has proven itself to be flawed repeatedly throughout human history, whether one is
discussing the Taliban in Afghanistan, the Catholic Inquisition of Medieval Europe, or the
current views of the Southern Baptist Convention. Liberals argue that to blend Church with
State is to return to the time before the American Revolution when colonists in Virginia
were whipped for church transgressions and Puritans in Massachusetts were executed for
witchcraft. It is a return to the days when scientists were threatened with death if their
discoveries conflicted with the teachings of the leaders of religion, and citizens were
condemned to death for “heresy,” or simply for thinking differently. Essentially, a return to a
church-state blend is a return to the Eighteenth Century system that the authors of the
Constitution abandoned. Liberals contend that those who espouse and preach these
ideologies are essentially ignoring these lessons of history as well as empirical data and
theoretical flaws in the ideologies themselves, thus the United States drifts toward
ideologically-driven catastrophe. An investigation into the history of this ideological
movement, known broadly as conservatism, that contemporary liberals in America so
deplore is the subject matter of this book, but it will be left to the reader to determine
whether the liberals’ criticisms are based on sound analysis of history, or on flawed
ideological foundations of their own.

American Values and Beliefs

The United States is a very pluralistic society with many diverse groups and beliefs.
As such, there is perhaps no political issue where Americans display unanimity and there
is no coherent set of beliefs that one could indisputably call “American political theory;”
however, there are a number of areas where Americans exhibit general trends in opinion
surveys and some of those trends are rooted in a long history of relatively consistent
American political behavior. Among those consistencies during the period following World
War Il has been a penchant for conservatism in comparison to the world’s other developed
democracies. In general, this American penchant for conservatism is often referenced in
Europe as “American Exceptionalism.”

Roots of American Exceptionalism

The roots of this “American exceptionalism” can be found not only in the
conservatism of the seventeenth century Puritans of Massachusetts Bay, but in the
traditional conservative principles of Edmund Burke, the eighteenth century British
conservative who recoiled at the disorder of the French Revolution and called for the
continuation of the traditions and institutions of the past. Burke’s English conservatism,
which migrated across the waters with the immigrants to the New World, was founded on
six basic principles, including a deep suspicion of the power of the state, a preference for
individual liberties over equality, a strong sense of patriotism, a belief in established
institutions, traditions, and hierarchies, skepticism concerning the ideas of progress, and a
preference for rule by elites. Americans in general tend to view all six of Burke’s principles
more favorable than their European counterparts, thus resulting in Americans being more
conservative than their European counterparts and therefore accounting for their
“exceptionalism” (Micklethwait and Wooldridge, 2004, 13-14).

Fear of State Power and Tolerance for Inequality

Examples of American “exceptionalism” that conform to Burke’s six tenets of
conservatism are abundant. For starters, Americans are far more fearful of a strong central
government and socialism than Europeans, with lower taxes and lower central government
expenditures (in spite of greater military spending) than their European counterparts,
reflecting the Burkeian conservative preference for individual liberties. The American
Constitution also contains a Bill of Rights, designed to protect individual liberties, that is
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absent from some European constitutions, including the “uncodified” constitution of the
United Kingdom. The purpose of many of the rights granted in the Bill of Rights, such as
the Third Amendment ban on the quartering of soldiers in the home and the Fourth
Amendment protections against “unreasonable” search and seizure, is to limit the arbitrary
use of government power. This fear of central government power in the United States
exhibited by the authors of the Bill of Rights reflected an American tradition that has
continued through the present in a manner that is truly exceptional by world standards. For
instance, although his statement was most likely hyperbole, “Mr. Conservative,” Barry
Goldwater, once spoke for millions of Americans when he stated, “I fear Washington and
centralized government more than | do Moscow” (Quoted in Weisberg, 1996, 42). The
European revulsion at the reelection of George W. Bush suggests that

Goldwater’'s perspective, which resonated with American conservatives, is
inconsistent with the political views of most Europeans. Meanwhile, in the United States,
even Democratic Party politicians in the U.S., such as Bill Clinton, who once proclaimed
that “the era of big government is over” (Quoted in Harris, 2005, 221), must run against
state power in order to get elected. Reflecting their fear of state power, love for the free
market, and disdain for collectivism beyond that of their European counterparts, the
American government spends less as a percentage of GDP than the rest of the world’s
developed democracies and Americans tolerate higher levels of income inequality, thus
conforming to Burke’s suspicion of the powers of the state and preference for liberty over
economic equality. The result of the American penchant for Burke’s conservatism is that
the United States is the only developed democracy that does not have a system of fully
socialized health care and it is the only Western developed democracy that does not have
government-provided child support to all families. Japan and every European advanced
democracy also provide paid maternity leave while the U.S. does not (Micklethwait and
Wooldridge, 2004, 11-20). Perhaps American President Grover Cleveland best summed
up the American attitudes in the 1890s whenhe stated that “I do not believe that the power
and duty of the General Government ought to be extended to the relief of individual
suffering” (Quoted in Roark et al., 2005, 630). President George W. Bush’s attitudes
toward international institutions have tended to reflect a degree of similar skepticism. For
example, as President, Bush has opposed American participation in any International
Criminal Court, rejected parts of the Biological Weapons Convention, and opposed the
Comprehensive nuclear Test-Ban Treaty and the Ottawa Land Mine Convention. Bush
also withdrew the United States from the Kyoto Protocol on global warming and the 1972
Anti-Ballistic Missile Treaty with the Soviet Union. Finally, when Bush was confronted with
resistance in the UN to his plan to oust Saddam Hussein from Iraq militarily in 2003, he
made it clear that the United States would do the job unilaterally if necessary (Micklethwait
and Wooldridge, 2004, 296-298).

Pro-Business and Anti-Union

The United States is exceptional in comparison to Europe in the extent of its
decidedly pro-business and anti-union culture. Perhaps President Calvin Coolidge said it
best in the 1920s when he declared that “the business of America is business” (Quoted in
Nash et al., 1986, 778). Unions in the United States historically have been connected in
the minds of the public with “bomb-throwing radicalism” (the Chicago Haymarket riots of
1886), communist infiltration (the series of strikes that accompanied the Red Scare of
1919), and organized crime and violence (the celebrated disappearance of union leader
Jimmy Hoffa in 1968) (Nash et al., 1986, 758). As a consequence of the anti-union culture
(along with other economic shifts, such as the decline

of American manufacturing), union membership in the U.S. was only 12.5% of the
workforce in 2004, much lower than in most European countries and days lost to strikes in
the U.S. are much lower than the European average (U.S. Department of Labor, 2005).
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Individualism

Perhaps as important and salient as any other American trend is the fact that the
U.S. is a very individualistic society. Essentially, the role of the individual in American
society tends to take precedent over the State. This perspective grew out of the writings of
not only of Burke, but of John Locke, from whom the founding fathers’ borrowed heavily in
writing both the Declaration of Independence and the Bill of Rights. The Lockean
individualist perspective grew out of the Age of Enlightenment and the struggle of the
American Colonists in the 18th Century to release themselves from Monarchical rule.
Lockean individualism can be seen in countless facets of American society, from lax laws
of incorporation, to expansive criminal rights, to the individualistic icons of pop culture
(Bellah et al., 1985). In general, Americans want to be able to conduct their business and
their private lives without governmental interference. In this, Americans are not necessarily
exceptional; however, it is the degree to which Americans will go to ensure that they are
“let alone” that is indeed exceptional. Robert Bellah et al., (1985, 17) summed up the
American individualist perspective by stating that Americans believe that “Anything that
would violate our right to think for ourselves, judge for ourselves, make our own decisions,
live our lives as we see fit, is not only morally wrong, it is sacrilegious.” As a consequence,
murderers walk free on the streets in America because policemen violated their due
process rights. Similarly, the air in Houston, Texas is the dirtiest in the country because the
typically conservative Texas state government is so lax in enforcing environmental laws
(viewed as government interference that violates the rights of people to do business) that
air pollution in Houston is now worse than in cities much larger, such as Los Angeles (lvins
and Dubose, 2002, 107-110). Also in Texas, laws requiring individuals to wear motorcycle
helmets were repealed because such restrictions are viewed as violations of the right to
personal choice. This is in spite of the fact that few would argue that it is safer to ride a
motorcycle without a helmet. Instead, it is obvious that the prospect of millions of Texans
riding around on motorcycles without helmets has a negative impact on society as a
whole. After all, society as a whole will eventually pay indirectly for the medical bills for
thousands of motorcycle riders who were injured while riding without helmets. Society will
do so through the higher taxes needed to compensate for the increase in bad debts at
county hospitals because of the increase in serious head injuries that necessarily follows
the repeal of a motorcycle helmet law. Texas, however, is not alone in its staunch
individualism. Individualism is so pervasive in America that many popular heroes, both real
and fictional, have strong individualist streaks. Movie and television police dramas, for
instance, for decades have been dominated by individualistic police characters that must
“do things their own way.” From Clint Eastwood’s “Dirty Harry,” to Peter Falk’s “Columbo,”
to the ever-changing cast of “NYPD Blue,” the fictional police hero typically must work
outside of standard operating procedures, if not from outside of society as a whole, in
order to produce the results necessary for positive reform of society. The celluloid police
hero is perpetually in trouble with the well intentioned and intelligent, but “by the book”
lieutenant for gross violations of department rules, and it is common for the hero to even
be suspended or voluntarily gointo temporary “retirement” so that he can continue to chase
villains unrestrained by anti-individualistic rules. As it is in American fiction, so it also is
with American non-fiction heroes. Non-fictional individualists in America often enter politics
and become Senators (ex-Vietham-POW John McCain), Governors (ex-Navy Seal and
Professional wrestler Jesse Ventura and actor and body builder Arnold Schwarzenegger),
and even Presidents (ex-mercenaries and war heroes Theodore Roosevelt and Andrew
Jackson). All of the above fit the mold of “Rambo” or “Dirty Harry” in that they tended to
march to the beat of a “different drummer” and retained their individualistic attitudes after
they moved into the public arena to attempt societal reform. The American preference for
individual liberties has also come to mean that the U.S. has a much more expansive right
to bear arms than most other advanced industrial democracies, many of which outlaw
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handguns. In contrast, the Second Amendment to the American Constitution proclaims
that “a well regulated militia being necessary to the security of a free State, the right of the
people to keep and bear arms, shall not be infringed.” Handguns are therefore legal in
some form or fashion in all fifty American states and the Unites States has a significant
gun lobby that simply does not exist in many other developed democracies (Micklethwait
and Wooldridge, 2004, 176-178). At any rate, this elevation of the individual at the
expense of the common good is very common in the U.S. and certainly more common in
the U.S. than in Eastern societies. In Eastern cultures, such as in Japan and the Middle
East, greater emphasis is placed on society as a whole rather than on the rights of
individuals. These societies are known in political science terms as “holistic” societies
where the common good tends to take precedent over the rights of individuals (Nakane,
1986, 1-22). Examples of holistic behavior include the Japanese Kamikaze pilots in WWII
and the suicide bombers of al Qaeda. In both cases, it is certainly not the good of the
individual suicide bomber that is elevated, since the bomber dies, but theoretically, the
death of the suicide bomber benefits the societal common good. In the case of Japan in
WWII, the sacrifices of the Kamikazes were intended to prevent an American invasion and
thus preserve the whole of Japanese society. In the case of al Qaeda’s suicide bombers,
the purpose is to please Allah and therefore benefit the common good through Allah’s
blessings (White, 2001, 47-54). In either case, the suicide bomber is analogous to a
honeybee that stings a human that threatens the hive. The bee dies shortly after the sting,
but the death of that bee may save the entire hive if the threat is driven away. Americans,
in contrast, tend not to have to have such a honeybee mentality, consequently, the
Kamikaze attacks of WWII and the suicide-bombers of al Qaeda are very difficult for
individualistic-thinking Americans tounderstand, and the actions of such holistic thinkers in
WWII, on 9/11/01, and in Iraq, have left Americans bewildered.

Self-Reliance

Another important facet of American individualism is self-reliance. Alexis De
Toqueville (1835, 2001) in his classic work, Democracy in America, noted that Americans
insist on always relying on their own judgment rather than on “received authority” in
forming their own opinions and that Americans tend to stand by their own opinions
regardless of the positions of authority figures. In other words, Toqueville argued that
Americans tend to be “don’t confuse me with the facts, my mind is made up” type of
people, or at least they were in 1831. This reliance on self and aversion to “received
authority” helps create a situation where common persons can rise to high positions in
America; however, it can also create a climate where common Americans distrust their
political leaders and refuse to follow those with greater knowledge.

Individualism has another down side as well. Since Americans generally believe
that individuals should rely on themselves rather than on society as a whole, among many
Americans there is a lack of empathy for societal “losers” and a tendency to view the
societal underclass as “those who have failed to take the necessary initiative to take care
of themselves.” As a consequence, there is a social stigma associated with government
aid to the poor or welfare. For example, during the Great Depression of the 1930s, an
estimated 50% of Americans that qualified for government relief programs did not apply for
relief in order to avoid the social stigma of being “on the dole” (Freidel, 1964, 15-16).

Individualist Conflict with Traditional Structures

A further problem with American individualism is that individualism often conflicts
with traditional societal structures, such as church and family, which also have broad
support in American society. For example, some American individualists choose to engage
in sex outside of marriage, some abuse alcohol, some engage in homosexual
relationships, some join nudist colonies, some smoke marijuana, and some pierce their
bodies and get tattoos. Which of these activities are legitimate government interests and
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which are matters that should be left to individual discretion and choice are matters of
debate, and exactly where such lines between government interests and individual choice
should be drawn, there is no complete consensus.

Utilitarian View of Government

Another very American political belief related to individualism is the belief that
politics and government are justifiable and honorable only to the extent that they improve
the human condition. In this perspective, governmental institutions may be disobeyed or
abolished if they overstep their bounds and disparage people’s rights without a clear and
present gain in the public good. These principles can be found in the Declaration of
Independence, where Thomas Jefferson and the founding fathers claimed that the
purpose of government is the preservation of rights and that any government that destroys
such rights should be abolished. As such, individual liberties are only limited by clear
cases of the public good and the rights of others. For example, the Second Amendment
guarantees the right to bear arms; however, in the interest of what al Qaeda has proven is
a clear case of the public good, the right has been forfeited at airports. Similarly, students
may not exercise their rights to bear arms by pointing those guns at the professor because
such activity violates the professor’s (an individual’s) rights to “life, liberty, and pursuit of
happiness.” In other words, the right of one person to keep and bear arms is curtailed
where the rights of another begin.

Crime and Punishment

The U.S. is exceptional from other developed democracies in that it still implements
the death penalty while advanced European democracies and even many developing
nations do not. In fact, the only other advanced industrialized democracy to sanction the
death penalty is Japan. Furthermore, the death penalty is banned (except in extreme
cases such as treason) in 110 countries and the only countries that execute people on the
same scale as the United States are China, Iran, Saudi Arabia, and the Congo, none of
which are generally considered world leaders in the protections of human rights. American
“exceptionalism” in crime and punishment, however, is not limited to capital punishment,
but extends from the death penalty to other forms of punishment as well. For example, the
American incarceration rate is much higher than that in Europe, including five times the
incarceration rate of the United Kingdom (Micklethwait and Wooldridge, 300-302).

Values Politics

Reflecting Burkeian conservatism’s belief in established institutions, traditions, and
hierarchies, as well as skepticism concerning the ideas of progress, the U.S. is unique
among industrialized democracies in that “values” politics has supplanted the politics of
income distribution and class as the greatest political divide. The U.S. is also decidedly the
most religious of advanced industrialized democracies and it is “exceptional” in that
religiosity is a better predictor of partisanship than income. There simply is no European
parallel with the American Christian right that played such a pivotal role in the election of
the Protestant Texan, George W. Bush, to the highest office in the United States
(Micklethwait and Wooldridge, 2004, 11-12). What Bush’s election and the role of religious
conservatives in the 2004 election demonstrate is that American conservatism is decidedly
more concerned with Burkeian traditional societal structures, such as church and family,
than their European counterparts. President George W. Bush in particular is known for
intermingling his faith with his politics in a way that causes Europeans and secular
Americans to shiver, while simultaneously providing comfort to Evangelical Protestant
Americans. For example, in 1999 at a debate leading up to lowa’s Republican presidential
caucuses, the Texas Governor and presidential candidate Bush named Jesus Christ as
the political philosopher or thinker with whom he most identified, adding, “because he

-141 -



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

changed my heart” (Quoted in Micklethwait and Wooldridge, 2004, 144). While secular
Europeans are bewildered at such a statement and secular American liberals may scoff,
conservative Americans generally reacted favorably and supported their “favorite son” for
the Presidency over Democrat Al Gore, who was connected in the minds of many of
America’s evangelical Christians with the sexual indiscretions of President Clinton. The
election was so close nationally that it took 36 days and U.S. Supreme Court intervention
for Bush to emerge as the winner, but among Protestant fundamentalists, he won in a
landslide.

Patriotism

The U.S. is also “exceptional” in comparison to other advanced industrialized
democracies for its patriotism. Europeans tend to be less patriotic than Americans, not
because they do not love their homelands, but because patriotism in Europe has been
associated with numerous wars, including WWI and WWII in the last century, that ravaged
the continent. Compounding the difference between Europe and the U.S. in patriotism is
the fact that more recently, it was the United States, not Europe, that suffered a
devastating attack from outsiders. As a consequence, patriotism in the U.S. soared to
abnormally high levels after the terror attacks of 9/11/01. Polls after the attacks revealed
that 90% of Americans were “proud to be Americans” and conservative Republicans were
even prouder than liberal Democrats (Micklethwait and Wooldridge, 2004, 299-300). While
it is true that the polls after the terror attacks may reflect only a short-term spike in patriotic
attitudes among Americans, it is unquestionable that patriotism also runs deep in America
over the long term, and it is especially acute among conservatives. For example,
hyperpatriotism has developed even in traditional bastions of liberalism in the United
States, such as the University of California at Berkeley. At Berkeley in 2003, conservative
students established a newspaper entitled the California Patriot and celebrated the 34th
anniversary of the hippie-associated People’s Park riots of the 1960s by descending on
the park in a noisy display of patriotism, where they waved flags, chanted “U.S.A.” and
sang the Star-Spangled Banner and other patriotic songs. These conservative students do
not, however, represent an extreme deviation from the norm in the United States. Even
under normal circumstances (without the effects of terror attacks) eighty percent of
Americans respond in surveys that they are “very proud of their country.” In no other
developed democracy is the flag displayed more obsessively or the national anthem sung
more frequently. Furthermore, sixty percent of Americans believe their culture superior to
those in other countries as opposed to 30% in France, and 40% in Germany and the UK
(Micklethwait and Wooldridge, 2004, 279, 299-300).

Militarism

The United States is also exceptional among developed democracies for its
militarism, reflecting Burkeian conservatism’s strong sense of patriotism and a
conservative distrust of human nature. As a consequence, American military spending is
more than all of the other countries of NATO combined and some 45% of the military
spending for the entire world. The European Union’s total spending on military equipment
is approximately half that of the United States, and spending on military research and
development in Europe is approximately a fourth that of the United States. As for the
“China threat,” China’s entire military budget has been less than the annual increase in
military spending under the conservative President George W. Bush. At the outset,
Americans overwhelmingly supported George W. Bush’s military invasion of Afghanistan
and at the outset, displayed similar support for Bush’s invasion of Iraq, while Europeans
were generally much more apprehensive and much more favorable toward diplomatic
solutions (Micklethwait and Wooldridge, 2004, 211, 245).
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Wide-Open Spaces

Finally, the United States differs from its European and Japanese counterparts in its
wide-open-spaces geography and the impact that thatgeography has had on American
politics. The great expanse of the United States not only allowed a certain degree of
isolation during the early years of the Republic that could not be enjoyed by the
Europeans, and thus shaped American politics differently, but the great expanse also
allowed escape from the bonds of society into the individualistic frontier where authority
was much less imposing. The frontier experience therefore nourished the spirit of
conservative individualism and allowed that individualism to grow in the U.S. in a way that
it could not in Europe and Japan. America’s wide-open-spaces geography may also have
had an impact on the development of American labor unions since workers had the option
of simply moving to the frontier so as to avoid exploitation by management whereas their
European counterparts did not. As a consequence, the American labor movement, and
socialist tendencies in general, lagged behind those of their European counterparts.

5. Conservatism vs. Liberalism

Political ideologies in the United States have never been consistent. Colonists
before the revolution had been under the rule of Great Britain. However, by the middle of
the 18™ century, Britain’s political system was advancing at an accelerated rate, while
America’s political system remained the same — they were stuck in the past (Han, 2003).
The countries no longer shared the same ideas regarding politics, yet even after the
American Revolution our leaders relied on the writing of John Locke as a basis for one
political ideology, now referred to as classic liberalism. On the other hand, classic
conservatism was also based on the ideas of a British political theorist, Edmund Burke.
Both of these ideologies have evolved since the late 17" and early 18" century, but certain
beliefs held by each side are still very much present in today’s society.

Credited with the foundation of classic liberalism is political philosopher Adam
Smith. Smith disagreed with the widespread views at the time: the gold and silver a nation
had determined the nation’s wealth. Instead, Smith believed that the amount of goods
produced and distributed determined a nation’s wealth. This argument was brought forth in
a publication known as The Wealth of Nations. In addition to this disagreement, Smith also
thought that the government should not be involved in economics; its involvement would
not allow the nation to grow and prosper as it should. Without the government regulating
the economy, the market would more or less regulate itself. This became known as
laissez-faire economics, which literally means that the economy would be free to take its
own course. This line of thinking became the basis for classic liberalism.

Classic liberalists held a strong belief in a minimalist state and government. Their
goals were simple in theory. Main objectives included ensuring individual freedom as well
as the freedom of society. They also believed that human beings are rational, and can
recognize and solve problems on their own. Due to this belief, classic liberalists
maintained that the state should only be involved in protecting the rights of individuals and
defending the nation. The idea that society should be completely free from the
government’s involvement not only applied to economics, but also to religion and the
media. Free speech could not be controlled by the government.

The emphasis on the importance of the individual in society in the classic liberalist
ideology can be tied to John Locke’s ideas. Locke stated that people had three basic
rights: life, liberty, and property. These rights could not be taken away by the government.
Locke also argued that the government should play a very limited role in governing
individuals, since people are “self-governing”. Though Locke may not have been
considered a liberal (Han), his influence on classic liberalism is widely acknowledged.

On the other side of the spectrum lies classic conservatism, based on the ideas of
Edmund Burke. While Burke agreed with Locke’s idea that the free market was best for the
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economy, he also believed that liberals were too confident in the individual's ability to
reason. In addition to rationality, human beings have what Burke referred to as “irrational
impulses”. The irrationality of individuals could eventually lead to tyranny, he argued.

While classic liberalists went against customs and traditions, classic conservatives
believed that the systems of the past should be conserved, hence the name
“conservatism”. The widespread belief was that established customs, traditions, and laws
provide the society with stability. Conservatism was an ideology that focused on protecting
politics, economics, and religion from abrupt change. Instead, systems should change
slowly, in order to give people time to adjust. Not only were classic conservatives against
rapid change and the idea of human rationality, but they were also suspicious of
centralized government. This is a far cry from the conservatism we are familiar with today.

Modern conservatism has its roots in classic liberalism. Both share key elements
concerning the role of the individual and the government’s power. However, modern
conservatism is not so clear-cut. It is a blend of the ideas of Adam Smith and Edmund
Burke. Milton Friedman agrees with Smith’s ideas that a free market is still best for the
economy and the government should not intervene with economic affairs. The emphasis
on preserving tradition, as per Edmund Burke, is also applied to modern conservatism.

The change came about during the Great Depression, when the goal of
conservatives was to limit the growing power of the federal government. At the time,
conservatives believed that the economy was not flawed and “prosperity would return if the
market were allowed to correct itsel”. This mirrors the ideas of Adam Smith. In the 19"
century, limiting government involvement in economics and protecting individuals’ rights
and freedom were objectives held primarily by liberalists. However, conservatives since
the 1930s have held the belief that the government has its limitations. They have also
adopted a belief in equality of opportunity, though individual freedom seems to outweigh
the importance of social and economic equality. The goals of modern conservatism made
apparent during and after the Great Depression are documented in the Conservative
Manifesto of 1937. These goals include limiting the central government, lowering taxes,
maintaining the responsibility and importance of the individual in society, economic
freedom, and states’ rights. All in all, the belief that smaller government is better
government is very much alive in today’s society.

The late 1800s and early 1900s not only brought about a change in the ideals of
conservatism, but also of liberalism. It became apparent that an economic system based
on a free market was not self-regulating and, in fact, produced a large class of extremely
poor citizens. Class positions during the late 19" century and early 20" century were
mostly inherited — children born into a rich family received an education and were able to
remain in the upper class because of their opportunities. Major changes in liberalism
occurred during the Progressive Era of the 1930s. Modern liberalism is viewed as being
similar to old progressivism. Progressivism called for a stronger state to hold back the
growing economic and political powers and to protect individuals from political corruption
(Thompson). These social movements encouraged the government to correct the
problems of society, a notion that was previously frowned upon by classic liberalists. The
emergence of the New Deal in the 1930s also echoed the change in liberalism. The New
Deal used direct government action to right the wrongs of society and the economy. While
the program itself did not resemble any classic liberal ideas, the makers of the policy
defined themselves as liberal.

While scholars noted the change that took place during the Progressive Era, many
historians saw another shift in liberalism in the 1960s and 1970s, from what is known as
“opportunity liberalism” to “entitlement liberalism”. Opportunity liberalism utilizes equal
opportunity and self-reliance to ensure economic security, while entittement liberalism is
based on the rights of citizens (Rutledge). Even before the 1900s, change was taking
place. Thomas Hill Green’s ideas for modern liberalism in the 1880s brought the
government back into the economy in order to protect the population from corruption.
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Green believed that there were certain times in which the government must intervene in
order to protect freedoms. According to Types of Political Ideology, “Government action
should reflect the best qualities of human nature and work to improve society.” Modern
liberalism, therefore, accepts the notion that the main function of the government is to
protect the rights of citizens and called for greater state intervention (Rutledge), though the
emphasis on freedom of speech and the press is still present. Liberalists today view the
government as a positive tool in correcting societal problems, such as civil rights,
education, the environment, and public welfare.

The truth of the matter is that our political opinions and ideas are always changing,
which is evident in the evolution of liberalism and conservatism from the beginning of the
United States to modern day. Classic liberalism is very much alive in modern
conservatism, while modern liberalism stems from progressivism. Both borrow ideas from
classic ideologies to form the systems that address the problems of this era. With the
monumental changes that occurred in less than one hundred years, we can only expect
more changes to America’s systems in the years to come.

6. Conclusion

The national narratives of most European peoples celebrate their moment of
settlement into a particular place, an end to nomadic wandering, and the taking up of
agriculture (and Christianity). It is striking that Americans celebrate not our settiement but
rather our movement—setting off for the frontier. The liberal narrative of America as a
“universal nation” corresponds to this unsettledness: to be a “universal” nation is precisely
not to be a nation, agens. Traditional conservatives have been endeavoring to settle
America, to celebrate our arrival and not our departure, our actuality and not our
potentiality, to bring Americans to see their national experience both as more particular
than universal (which is to say, ideological) and as more in continuity with European
precedents than in discontinuity; hence, Russell Kirk’s determined effort to view the
American War of Independence as “a revolution not made but prevented” and his
Eurocentric account of “the roots of American order.” At this historical moment, with
America incontestably the greatest power on Earth and with American popular culture
driving all before it, such a project of self-limitation may seem a fantasy. And yet it was
only yesterday evening, historically speaking, that the sun never set on the British Empire.
Today, the captains and the kings have long departed. As that most eccentric of American
thinkers, the nineteenth century Catholic convert Orestes Brownson, observed,20 the
American regime is the greatest political achievement since Rome; but it is not the city laid
up in heaven. Like every achievement within the saeculum, its justice is limited and mortal.
The sun too will set on the era of American exceptionalism. When it does, those who have
placed their fondest hopes in the promises of ideological politics may feel themselves
dispossessed and demoralized; but those who have hearkened to the teachings of the
traditionalists may find themselves, at last, at home.
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Little humans With Little Rights

Neno Gabelia

1.Introduction

The lives of children in Georgia are still largely affected today by a series of
historical and

Economic trends through which the country has gone over the past decades. While
the Soviet legacy has induced a tradition of high and nearly universal educational and
social standards, it has also established strong trends of institutionalisation and central
State control over children, especially over those in difficult situations. Transition to market
economy has radically affected the quality and resources of State provisions and
interventions in favour of all children, without eradicating their harshness on the most
deprived. At the same time, children’s lifestyles and family situations now reflect the
challenges of transition, allowing for more diverse opportunities but also for more risks,
such as those induced by poverty, life on the street, child labour, substance abuse, and
crime. The socio-economic situation is slightly improving since 1995, but the effects of
transition and the gap between rich and poor children is widening, while high levels of
corruption are weakening the State and therefore its efforts to protect and promote
children’s rights in the country. Children are also affected by post-conflict and present
conflict situations. Further to the resurgence of a Georgian nationalist movement at the
end of the 80s, a civil war broke out in 1991 when Georgia gained its independence. The
nationalist government was replaced by the post-Soviet nomenklatura headed by Edvard
Sheverdadze, but separatist groups in South- Ossetia and Abkhazia continued to fight to
gain autonomy from Georgia, with some military support and equipment from Russia.
These internal conflicts led to serious violations of international human rights and
humanitarian law, including extrajudicial executions, torture, rape, looting, burning of
homes and apartments, expulsions and forced evictions in 1991- 1992%" and to renewed
armed conflict in 1998. This resulted in the internal displacement of 280 000 persons,
mainly ethnic Georgians fleeing Abkhazia, 36% of which were children®. This situation has
now stabilised but both conflicts remain unresolved and most internally displaced persons
(IDPs) have not returned. Repression of political opposition since has perpetrated a
climate of fear that indirectly affects children. More recently, Georgia was also

affected by the situation in Chechnya as between 4 000 and 10 000 Chechen
refugees, the majority of which are children and women, settled down in the country. The
Georgian government has in some instances collaborated with the Russian government in
“antiterrorist”

operations recently, which raises new concerns about the protection of refugee and
asylum-seeking children. Against that difficult background, the Georgian government has
committed itself to build a democratic system, to reform its legislative framework and to
improve its human rights standards and monitoring mechanisms. Article 7 of its 1995
Constitution “recognises and

defends universally recognised human rights and freedoms as eternal and supreme
values. The people and the state are bound by these rights and freedoms as well as by
current legislation for the exercise of state power’ and major rights and liberties are
defined in subsequent articles. An Office of the Public Defender of Georgia, which has

" See Report of the UN Secretary-General’s fact-finding mission to investigate human rights violations in
Abkhazia, Republic of Georgia, S/26795, 17 November 1993.
% See Report of the Representative of the UN Secretary-General on internally displaced persons, Mr.
Francis
Deng, submitted pursuant to Commission on Human Rights resolution 2000/53Addendum Profiles in
displacement: GeorgigE/CN.4/2001/5/Add.4, 25 January 2001
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been established on the basis of Article 43 of the Constitution, includes a Child Rights
Centre, whose activities and reports are integrated into mainstream protection of human
rights and freedoms in Georgia. In addition, a presidential decree about Measures to
strengthen the protection of human rights in Georgia was issued on May 17th 2002. This
decree is an answer to criticisms and recommendations from the international community
after monitoring by various international bodies, as well as domestic concerns about
repeated human rights violations including torture and other inhuman and degrading
treatment, especially in contexts of religious intolerance, pre-trial detention and
penitentiary facilities, including against children. While Georgia has made several such
commitments before, it has not lived up to them so far. In that context, HRIDC and OMCT
welcome the second periodic report submitted by Georgia to the Committee in accordance
with article 44 (1) b of the Convention on the Rights of the Child (CRC). This report covers
the period 1998-2000 and follows the initial report of Georgia which was presented in 1998
and was considered by the Committee in June 2000. As noted by the government, the
second periodic report was drafted less than a year after the initial session of the
Committee on Georgia. While this allowed little time for new improvements and
commitments to be implemented, it was an opportunity to evaluate immediate follow -up to
the Committee’s concluding observations. In addition, several important evaluations and
surveys on the situation of children in Georgia were produced from 2000 to 2002, notably
in the lead up to the UN General Assembly Special Session on Children. These
documents complement the information provided by the State party second

periodic report. The present report cover the provisions of the CRC which fall under
the mandate of HRIDC and OMCT, namely the right to be protected from discrimination,
from torture and other cruel, inhuman, or degrading treatment or punishment, from other
forms of violence, and the rights of children in conflict with the law.

1.1 International standards

Georgia became party to the CRC further to a Decree of the Parliament of Georgia
passed on

1 April 1994. Georgia is also a party to five other international instruments related to
human rights, in particular the International Covenant on Civil and Political Rights and the
Convention Against Torture and Other Cruel Inhuman or Degrading Treatment or
Punishment. It is also a member of the Council of Europe and has subsequently ratified
the European Convention on the Protection of Human Rights and Fundamental Freedoms.
Article 6, par. 2 of the Constitution of Georgia states that “the legislation of Georgia
corresponds with universally recognised norms and principles of international law.
International treaties or agreements concluded with and by Georgia, if they do not
contradict the Constitution of Georgia, take precedence over domestic normative acts.”
Yet, despite a recommendation formulated in the last concluding observations of the
Committee regarding the situation in Georgia®, the government has not fully reviewed its

legislation to ensure its conformity with the principles and provisions of the
Convention, notably in relation with issues of torture, violence against children and juvenile
justice. As a result, we would recommend the Government of Georgia to adopt all
necessary measures to ensure the full implementation of its provisions at the national
level. It must be noted that the Georgian legislation is not currently applicable and
implemented in the territory of Abkhazia

1.2  Consideration of the child and place in the society

Not more than 5 years ago, Georgian society was proud of cultural traditions,
including the so-called “child cult”, which is a traditional sense in the Georgian society of
considering children as objects of special care and with high respect. However, during the

% Concluding observation of the Committee on the Rights of the Child: Georgia, 28/06/2000,
CRC/C/15/Add.124, par. 10, 11.
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recent years, those values have been put under suspicion and the attitudes of the State,
the society, and the families towards children have changed®. Therefore, their place and
importance are clearly expressed in the following phenomena: street children; the number
of children in care institutions and the conditions in childcare institutions; types of
penitentiary facilities and conditions for the development of the sentenced minors there,
number of those minors; dramatic growth of violence among school adolescents; attitude
towards deviant children and etc. The abandonment of children for economical reasons
has also increased dramatically. Children suffer from violence, whether physical or
psychological, in many situations and locations: in the family, at school, in detention, etc.
and generally on a daily basis. Legislation regulating child protection is rather poor (with
gaps, incomplete, non comprehensive, incoherent with other laws, etc.) and effective
implementation of the law is quasi in existent. There is a clear lack of executive
mechanisms. Protection of children is definitely not a priority issue for the current
government.

1.3 Legal status of the child

1.3.1 Definition of the Child

Article 12 of the Civil Code of Georgia defines a child as a person from birth to the
age of 18,

the age of majority. The same provision set the rules of legal capacity divided in
three age categories: a. persons under age of 7 are incapable; b. persons from 7 until 18
have restricted

capability; c. adults from the age of 18 are presumed capable.

a) Minimum age for being employed

Contracts to employ persons under 14 years can be concluded only in the sphere of
sports, arts and culture, and for performance of advertisement services. Employment
capability of a person under 16 years is effective under the consent of the authorized
representative or the agency assuming guardianship provided that the employment
relations do not contradict the interests of the under age person, do not impair his/her
moral, physical and mental development and do not preclude the right and ability to get
elementary and base education. Employment agreement shall not be concluded with the
under 16 years old person for performance of labour associated with gambling, night
entertainment establishments, production, transit and sale of erotic and pornographic
products, pharmacy and toxic substances. Employment agreement shall not be concluded
for night work (from 10 p.m. to 6 a.m.) with a person below 16 year-old.

b) Age of sexual consent

According to article 140 of Georgian Criminal Code “sexual intercourse (...) with
someone under 16 years shall be punishable by restriction of freedom (...) or by
deprivation of liberty (...)".

c) Minimum age for getting married

Article 1108 of the Civil Code of Georgia establishes the marriageable age at 18
years old. In

exclusive cases, marriage is allowed from 16 with the prior written consent of the
parents or other legal representatives. If the parents or legal representatives withhold their
consent, marriage may be authorized by a court for valid reasons and on the basis of a
declaration by

the spouses.

 This may be partly attributed to the collapse of the Soviet Union and consequently the split of the welfare
system which contributed to worsen the situation of children
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d) Conscription into armed forces

Article 9 of the Law on Military Service and Military Obligation defines that
enlistment and

conscription into armed forces starts from age of 18 to 27.

e) Minimum age for criminal responsibility

Article 33: “Criminal liability for the illegal action provided under this Code shall in no
way be imposed upon the person who has not reached 14 years before the perpetration of
this action.”

It should be emphasized that the Parliament of Georgia has amended the Criminal
Code of Georgia (article 33) on May 23, 2007, lowering the age of criminal responsibility
from 14 to the age of 12 for the commitment of especially severe crimes.

Main legislation with respect to the rights of the child

Chapter 2 of the Constitution of Georgia on “Georgian citizenship. Basic rights and
freedom of individuals,” is a list of fundamental rights and liberties, which applies to
children. Few articles beyond articles 30 and 36 expressly mention the particular
protection of children. Article 36 of the Constitution advances certain children’s rights and
guarantees the protection of these rights: “the rights of mothers and children are protected
by law” and article 30 details the working conditions required for minors.

A comprehensive legislative act concerning child rights protection has not been
adopted yet in

Georgia. Along with other legislative acts, the child’s right to be protected from acts
of violence is regulated by the following laws:

¢ Violence (including domestic violence)

- Law on the Protection of Minors from Harmful Effects enacted on September 28,
2001 and entered into force on January 1, 2002;

- Law on the Elimination of Domestic Violence, Protection of and Assistance to the
Violence Victims, entered into force on May 25, 2006;

- Some provisions of the Criminal Code which envisage aggravating circumstances
when the crime is committed against a child.

* Administration of juvenile justice, children in conflict with the penal law

- Georgian Criminal Code, Section 5 on “Juvenile Criminal Liability” and article 33
on the “Release in responsibility due to age”; adopted on July 22, 1999;

- Georgian Criminal Procedural Code adopted on February 20, 1999 and
particularly Chapter 63 regarding the procedures regarding crimes committed by children
aged 14 and above;

- Order #635 on the Approval of the Instruction on Organizing Activities to Prevent
Crimes Committed against and by Juveniles; it was enacted on May 17, 2006 by the
Minister of Interior.5" The main and current law reforms focusing on children, concern the
child welfare reform project and the reform of the juvenile justice system.

1 Georgian legislation on the rights of the child remains mostly non-comprehensive
and generally ineffective. Despite recently passed laws and reforms which will deal, not
specifically but at least partly, with the question of abuse, neglect and violence of children,
it is obvious that a global law on the protection of children and their rights is still lacking in
the Georgian legislation

% This may be partly attributed to the collapse of the Soviet Union and consequently the split of the welfare
system which contributed to worsen the situation of children
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1.3.3 Law enforcement organs implementing the legislation protecting
children from

violence

[l The largest problem regarding the rights of the child concerns their concrete
effectiveness. Indeed, the implementation of the legislation on the rights of the child is
quasi-inexistent (may be except regarding the trafficking issue). This is partly due to the
fact that effective mechanisms are lacking and only very few State bodies work on the
rights of the child and even fewer on violence against children because of a clear lack of
interest from the State authorities.’> No mechanism has been created to implement the
recommendations of the UN Study on Violence against Children, with the exception of
some issues about child abuse, which have been addressed by the so called EU Technical
Assistance to the Commonwealth of Independent States (TACIS) project.

a) The Child Rights Centre

In April 2001, the Child Rights Centre was established under the Office of the Public
Defender of Georgia. It's primary task is the supervision of the implementation of the UN
Convention on the rights of the Child, and within this framework, the Centre has various
activities aimed at tackling violence against children. The Public Ombudsman’s office
prepares a report that is presented to the parliament and civil society annually. The reports
include monitoring of detention facilities, childcare institutions and child abuse facts. The
Centre receives complaints about acts of violence against children from child victims
themselves and other stakeholders such as associations working on the rights of the child,
parents, neighbours, etc. The Centre accepts the complaint if it deems that the State is
responsible for the particular case. In this regard, it considers that the State could be
responsible for lack of due diligence. Additionally, the Centre has the ability to carry out
fact finding investigations and visits in any facilities without a warrant. Despite these
positive aspects, the Centre still has some problems to address. Concretely

speaking, only three people work in the Centre, which is far from being sufficient to
address all the issues that children might face. Many challenges remain to be achieved by
the Centre, like the establishment of a real help-line®®, or the development of awareness
raising campaigns which demands important financial and human resources and currently
lacks.

b) Child Care and Guardianship Bodies®

These bodies have the jurisdiction to monitor the situation in the family where
violence occurs and might act even in the absence of a prosecutor filing a case. They also
have the duty to represent a child victim in a procedure where his/her parents cannot do
it. Their duties also include the guardianship and care of children and the participation in
the decision taking concerning parental rights’ restriction or deprivation and the place
where the child(ren) should live after parents’ divorce, and the fostering, adoption and
education process of the child. Resource centres do not have sufficient human resources
in order to fulfil their duties and responsibilities.

%2 This was stressed during an interview with Meri Maglaperidze, staff member of the Child Rights Centre,
Thilisi, July 2007.
%3 At present, children can already call directly the Centre when they are victims of violations of their rights.
Its
&hone number is quite well known actually but a real help-line open 24 hours and 7days still lacks.

Also called Resource Centres
® Information given by Mari Chokheli from the NGO Article 42 of the Constitution, Thilisi, July 2007.
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2. Non-discrimination

[0 The worrying situation of children living or working in the streets

There are no accurate statistics on children living in the streets in Georgia®.
According to an interview given to OMCT by Meri Maglaperidze, from the Child Rights
Centre, there is no exact number of street children and “it could range from 100 to 10 000!”
she told the OMCT. The issue of street children has been admitted by Georgia in its Third
State Party Report to the UN Committee on the Rights of the Child.®” According to a recent
study on children living in the streets in Georgia, the reason why children end up on the
street is mainly because of “family-related issues associated with poverty and social
problems such as fighting and beating, alcoholism, and poor family relations that push and
keep children in the streets.” It may also be due to “social issues related to street life that
lure them to and keep them in the streets once they are there.” Comparing the situation of
children in institutions and those living in the streets, the studies have found that although
the family problems facing children in institutions and street

children are largely overlapping, the children in institutions have a life style which
more closely resembles a family structure and therefore are less likely to engage in
destructive behaviour. Centre for Social Adaptation of Children is a public open institution
in Thilisi receiving street

children. Though no manifestations of torture or abuse have so far been reported in
the Adaptation Centre, it is still far from what a rehabilitation facility for street children
should be. This is not only due to a lack of good will and expertise from the staff, but also
attributable to the weakness of Georgia’s child protection system, namely, its resources
and legislation. For instance, the Centre receives both street children and children
accused of, or having infringed the law even if, technically, the latter should not be
received by the Centre. Children are mixed with no regard to their reasons for coming to
the centre, their age or their sex. From May 2005 through January 2006, 110 street
children were registered in the Centre. According to an interview given by Maya
Kurtsikidze, communication officer at UNICEF’s Thilisi office, with a journalist, Eka Gulua
from HRIDC, there is a need to conduct a survey in order to have an idea of the number of
children living or working in the streets in Georgia and to have a clear and comprehensive
picture of the situation of street children in Georgia. According to Mrs. Kurtsikidze, many of
those children are engaged in begging which has become a real business. There are even
reported cases where parents themselves force their children to beg money in the street
and then ask for the “earned” money. An additional problem is that children in the street
might have their rights easily violated and are at higher risk of being trafficked.
Furthermore, many reports show that street children suffer from various types of violence:
physical, emotional and sexual; despite repressive treatment by the police is becoming
lower and lower. Following is a case of a father forcing his daughter Ela, a ten-year-old girl
to come back home every evening with at least ten Lari. Here is the dialogue she had with
a journalist from HRIDC in the street:

“Journalist: Ela, Why are you begging?

Ela: I must raise some money.

Journalist: Why do you need money?

Ela: I must give it to Borik, my father.

Journalist: How much do you get a day?

% Laura Murray et al “Causes of Children Living on the Street in Urban Georgia: A Qualitative Assessment;
Problems of Children in Urban Georgia: A Qualitative Assessment of Centers and Orphanages” (2006). The
study was supported by the Applied Mental Health Research Group of Boston University’s School of Public
Health, in partnership with Save the Children.
&7 Implementation of the Convention on the Rights of the Child, Third periodic report, Georgia, February
2007,
para. 274
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Ela: Borik would beat me if | do not give him ten Lari a day. He would not let
me into the

house and would not feed me. He treats all of us the same way.

Journalist: Where do you live, and who are other children?

Ela: I live far from here. The other children also live there, and each of them
should give

money to Borik. He beat Gosha once so much that he broke his nose. We all
go home

together. Nesi is older, and he counts the money. We cannot count. If any of
us does not have

ten Lari, another should give him enough. Borik meets us at the door, and if
each of us gives

him ten Lari, he will let us in. He gives us food, and there is a room where we
all can sleep.”

3.Protection from all forms of violence

3.1 Occurrence of violence against children in Georgia

Different forms of abuse and violence towards children are very frequent in Georgia
and this

phenomenon is accentuated in the rural areas. However, this issue remains taboo
in the Georgian society.

3.1.1Results of a survey on child abuse and neglect in the family, schools and
institutions

Since 2002, the Public Health and Medicine Development Fund (PHMDF) of
Georgia has attempted to register the cases of child abuse and neglect. The organization
monitors childcare

institutions and conducts surveys among the child population and with professionals
working

with children. The questionnaire consisted of about 30 questions mainly looking for
the description of behaviours and types of abuse. Below are presented the results of the
work performed by PHMDF. 184 pupils from secondary schools, age 13-16 (2004-2005)
responded to the survey which was anonymous. The study clearly shows the spread of
child abuse and neglect in the family and institutions.

* General existence of Child Abuse and Neglect (CAN):

In Family

a) Emotional Abuse — 90%

b) Physical Abuse — 57%

c) Neglect — 92% In School

a) Emotional Abuse — 81%

b) Physical Abuse — 88%

c) Neglect — 78%Sexual Abuse — 77% (the questions included all forms of sexual
violence, from pornographic films to raping)

* Respondents considering themselves as a victim:

In Family

a) Emotional Abuse — 36%

b) Physical Abuse — 12%

c¢) Neglect — 4% In School

a) Emotional Abuse — 23%

b) Physical Abuse — 7%

c) Neglect — 13%

Sexual Abuse — 22%

* Monitoring on the spread of CAN in children institutions:

110 respondents, age: 10-18 (2005-2006)
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a) Emotional Abuse — 74%

b) Physical Abuse — 63%

c) Sexual Abuse — 0%

d) Neglect — 77%

e) Bulling — 8%

f) Need help in studding — 79%

g) Attention concentration problems — 81%

h) Problems of adaptation in the new environment — 79%
i) Problems on keeping of hygienic norms — 85%

Since 2002, PHMDF has conducted trainings with the participation of up to 800
professionals

working with children and more than 200 parents. These trainings created the
possibility for participants to assess their points of view and the attitude of the society
towards child abuse and neglect. As a result, the organization found out that corporal
punishment is a widespread form of violence both in educational institutions and in
families, even though it is considered to be a violation of the rights of the child. People
justify corporal punishment with the argument that children make them agitated and angry.
Less significance is given to different forms of emotional abuse, and only sexual
intercourse and rape are considered to be forms of sexual abuse.

3.1.2Child care institution

A 2005 study on child care institutions shows that the two main reasons why abuse
and neglect may occur in such institutions are: inadequate training of the personnel
working with children and the excessive use and misuse of child institutionalisation. The
report recommended re-evaluating children in institutions, studying their family conditions,
establishing a strict control over admittance, and training staff on child care.®®

3.1.3Domestic violence

It appears from several recent studies and reports that child abuse and violence
used as a form

of discipline in the family is more often committed by the mother and that slapping is
the most common form of discipline used®. It seems that case-law on domestic violence
does not exist; allowing us to think that domestic violent acts against children are weakly
prosecuted in Georgia.

3.1.4School violence

Nowadays, in the cities, violence is prevalent among pupils whereas, in the villages,
violence is more often perpetrated by teachers themselves. Some reports have been
made of collective punishment and those forms of violence are widely accepted by parents
and society in general.

The following case was reported by Meri Maglaperidze from the Child Rights Centre
under the Office of the Public Offender of Georgia: A girl has been recently beaten very
seriously by a teacher. As a penalty, the board of the school only decided to remove one-
month salary and to give a warning to the teacher. This solution is not satisfactory because
the penalty is too light and because it does not consider at all the victim.

% Laura Murray et al “Problems of Children in Urban Georgia: A Qualitative Assessment of Centers and
Orphanages”

% Dr. Selim litus produced “Early Childhood Development and Preschool Education in Georgia: Research
Findings and Recommendations”, August 2005: “discipline was primarily the responsibility of the mother
(75%)

and that slapping was the most common form of discipline used”; UNFPA reproductive health survey of
males :

55% of the respondents admitted that their children have been subjected to domestic violence perpetrated
by one

of the parents, and more often by the mother. 2005; http://georgia.unic.org
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4. Protection from all forms of sexual exploitation and sexual violence

4.1 Sexual violence against children

4.1.1 Legislation

Chapter XXII of Criminal Code of Georgia is dedicated to “Crimes against Sexual
Freedom

and Inviolability”. Two articles focus on sexual acts that are prohibited when
perpetrated especially against a child, i.e. under sixteen years old according to the law in
question: article 140: “Sexual Intercourse or other action of sexual character with one
under sixteen” (also determining the age of sexual consent) and article 141: “Perversion.”
Penalties might amount up to three years of imprisonment. Other sexual offences are not
expressly directed towards the particular protection of children, but include the commission
of the offence against a child under fourteen as a ground for more severe penalties. This is
the case for the crime of rape (article 137.4 of the Criminal Code) and sexual abuse under
violence (article 138.3.a) for which the penalties could extend up to twenty years of
imprisonment. The third category of sexual offences do not provide for particular penalties
when the victim is a child (article 139: “Coercion into sexual intercourse or other action of
sexual character). This is the same schema regarding the production, distribution, showing
or promotion of pornographic material.

4.1.2 Rehabilitation and reintegration of child victims of sexual violence

The rehabilitation and reintegration for the victims, including children, of sexual
violence unfortunately is not functioning in Georgia. The victim of physical abuse is
provided with medical support, but nobody cares for victim’s psychological rehabilitation or
for his/her further reintegration in the society. No governmental structure is working on the
improvement of the aforementioned problem, which is supported by the fact that obligation
is not imposed on any group within the framework of existing legislation.

4.2 Sexual exploitation of children

4.2.1 Prostitution

Prostitution in and of itself is not an offence. What is punishable however, is
engaging someone into prostitution (article 253 of the Criminal Code). Additional worth
note is the fact that there is not more severe penalty against the pimp nor does particular
protection exist when the prostitute is under-aged.

4.2.2 Sex tourism

The Law on Tourism and Holiday Resorts does not ban sex tourism of children.
This should be included in the legislation as a type of trans-national organized crime in
accordance with relevant international standards™. It is difficult to asses the existing
legislation because of a lack of attention on this field from governmental and non-
governmental structures. There are no entities dealing with this issue in Georgia. Apart the
fact that prostitution and sexual exploitation are themselves degrading treatments, children
in those situations suffer from both physical and psychological abuse.

5 Prevention of abduction, sale and trafficking

5.1 Legislation on child trafficking

There are many children in Georgia who do not have family care and who are living
in unbearable living conditions. These children often become the victims of trafficking. This
is also the result of poverty and lack of social awareness, with a particularly lack of
attention from the government. The main reasons behind child trafficking are forced
labour, adoption and mainly sexual exploitation. During the period under review,
amendments to the Criminal Code criminalizing trafficking in persons and trafficking in
minors, and imposing relevant sanctions for this crime (article 143 para. 1 and 2) were

" Human Rights violations in Georgia, An alternative report to the United Nations Committee Against
Torture,
36th session, May 2006, p.33.
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passed by the Parliament of Georgia. The Law entered into force on July 10, 2003.
Moreover, the view of ensuring the effective fight against human trafficking, the system of
aggravating circumstances and sanctions were changed with amendments dated April 28,
2006. In compliance with article 143 of the Criminal Code, trafficking in minors is defined
as selling or purchasing a minor or carrying out any other form of illegal transactions, with
the purpose of exploitation.”" 1t is punishable with deprivation of liberty for a term from 8 to
12 years. Article 143.2 also stipulates aggravating circumstances: abuse of power,
repetition, commission by an organized group, and act which causes death or other grave
results.

5.2 Implementation

As it is rightly stated in the State Party report, the Law on Combating Trafficking in
Human Beings and the Action Plan regarding the Fight against Trafficking in Persons in
Georgia provide for effective mechanisms for protection, rehabilitation and reintegration of
victims of trafficking (among them for the victims of trafficking who are minors). One should
admit the positive changes in the legislation and rules of implementation regarding the
fight against trafficking, although they are generally directed towards all types of victims,
adults and children. The main concern here is that the legislation, and particularly the Law
on Combating Trafficking in Human Beings considers only minimally the rights of the child
within such context, for instance the issue of rehabilitation of a child in the shelters for the
victims of trafficking which is not thought-out separately.

6. Protection from torture and other cruel, inhuman or

degrading treatment or punishment

The State report’s handling of the issue of torture and other forms of ill-treatment is
insufficient. The report provides very little information on de facto cases of torture or
illtreatment of children and de jure protection. Thus, the Committee should be provided
with more information thereon;

6.1 Georgia’s legal framework

Article 17 of the Constitution states that “Par.1 A person's honour and dignity are
inviolable.

Par.2 Torture, inhumane, brutal or degrading treatment or punishment is
impermissible.” This is complemented by Articles 18 on Human freedom, coe rcion and
deprivation of liberty, Article 40 on the Presumption of innocence and Article 42 on the
Right to defence and appeal. Article 126 of the Criminal Code refers to torture as “regular
beating or other violence that resulted in the physical and psychical suffering of the victim”.
The Criminal Procedure Code contains a special article 12 on Personal immutability,
protection of a person’s honour and dignity, which details protection measures without,
however, defining torture itself. In its concluding recommendations to its second periodic
report, the UN Committee Against Torture asked Georgia to “amend its domestic penal law
to include a definition of torture which is fully consistent with the definition contained in
article 1 of the Convention, and provide for appropriate penalties”?;

& According to article 143.1 of the Criminal Code, the term “exploitation” means the use of a person for the
purpose of: (a) forced labor; (b) involvement in criminal or any other anti-public activity or in prostitution; (c)
sexual exploitation or any other kind of service; (d) implementation or any other kind of the use of a human
organ, part of human organ; (e) forcing a person to live in the conditions of modern slavery. The same
provision
also gives the explanation of the term “forcing a person to live in the conditions of modern slavery”. It is
defined
as follows: “The deprivation of identity documents of a person, restriction of the right to free movement,
prohibition of contacts to one’s family including correspondence and phone calls, cultural isolation, coercion
of a
person to work in the conditions degrading his/her reputation and dignity or without any salary or inadequate
salary”.
"2 CAT Georgia. 07/05/2001. A/56/44,paras.77 -82. (Concluding Observations/Comments)
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In his decree about Measures to strengthen the protection of human rights in
Georgia of May

17th 2002, the President of Georgia committed the Ministry of Justice to submit
within six months some proposals on the compatibility of the definition of torture in the
Criminal Code

with the requirements of the UN Convention against Torture and Other Cruel,
Inhuman and Degrading Treatment or Punishment and to work out a draft on relevant
amendments to be made in the Criminal Code of Georgia. To this day, no amendment
have been presented. Sentences provided by Article 126 of the Criminal Code for
perpetrators of torture are harsher (doubled in duration) if the victim is a minor. They may
amount to imprisonment ranging from three to six years. However, they can also be limited
to the mere deprivation of the right to occupy a position or pursue a particular activity for
three years or more. This is neither an appropriate sanction for acts of torture committed
against children, nor a sound preventive measure against further acts of torture by the
same perpetrators. Hence, torture and other inhuman and degrading treatment and
punishment committed against minors, as well as provisions for the prevention and
repression of such acts, are not adequately addressed in the Georgian legislation which
remains weak and unspecific. We thus recommend that Georgia lives up to its
commitments to amend its legislation on torture and, in that context, to include child
specific articles in the criminal code, providing for broad and comprehensive definitions of
torture and other cruel, inhuman or degrading treatment or punishment committed against
children, and for comprehensive provisions for the prevention and repression of such acts.

6.2 Practice

The State report does not provide information on the practice of torture committed
against children.” It only refers to reporting to other UN Treaty bodies, and especially to
the UN Committee Against Torture, which actually admitted to the widespread practice of
torture in

Georgia, but made no specific mention of the situation of children. However,
numerous instances of torture against children have been recorded by various sources in
the past months 7. For instance, on January 21, 2003, the Partsakhashvili brothers were
detained in the police department of Didube (Tbilisi). The police considered them to be
responsible for a robbery. During the interrogation David Partsakhashvili, 16 years old, lost
consciousness and was taken to the hospital of Digomi. According to the explanation of
Levan Tsereteli, the head of Didube police, David Partsakhashvili became unconscious
before the interrogation began and no psychological or physical pressure took place. The
police ensured that the detainee suffered from epileps y since childhood and used to lose
consciousness quite frequently. According to David’s parents, the information spread by
the police did not reflect the reality. They ponder that police used psychological or physical
pressure during the interrogation and caused the accident "°. More generally, an action-
research project carried out by the Psycho-Rehabilitation Centre for Victims of Torture
“EMPATHY” from July to September 20027%, revealed that the vast majority (87.5%) of
children between 15 to 18 years of age serving their sentence in Avchala Juvenile Colony
have been tortured at one or several stages of the judicial process. Scientific monitoring
methodology was applied to detail causes and consequences of the torture they endured.

"3 Second periodic reports of States parties due in 1999 : Georgia. 02/06/2000. CAT/C/48/Add.1
" See for instance the US Georgia Country Report on Human Rights Practices - 2002, Released by the
Bureau
of Democracy, Human Rights, and Labor, March 31, 2003
> Human Rights Information and Documentation Center (HRIDC), 22.01.2003 communication.
76Monii‘oring and prevention of Torture in Georgia, final project report, a project carried out by the Psycho-
Rehabilitation Centre for Victims of Torture “EMPATHY”, supported by OSCE/ODHIR, Tbilisi, November
2002.
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As a result of its findings, EMPATHY carried out a comprehensive rehabilitation
programme for the children concerned.

The research shows that nearly all juvenile offenders were tortured in local police
stations or/and in Tbilisi or Rustavi municipal police departments. Torturers were all police
representatives, usually acting in group, with very few exceptions of severe beating by
prison staff. Indeed, torture and inhuman or degrading treatment committed by agents of
the State mostly take place during the first hours in custody. The police benefit from
loopholes in the Georgian legislation, as offenders have no access to an independent
lawyer and a doctor in these first hours of detention. Moreover, the Soviet habit of using
torture to obtain information and confession from victims is very much alive, notably as the
police is still evaluated on the quantity of criminal cases it files, rather than on actually
preventing or solving crime. The police argue that their reason for using these methods is
the lack of resources for investigations. Methods used are mainly beating and threats of
rape and, in certain cases, sexual abuse. Additional methods chosen for adolescents are
those that leave no traces, such as electric shock, gas mask, special beating (Phalange)
and hanging (Modern Lastochka) practices. According to EMPATHY, Inhuman living
conditions in pre-trial detention (darkness, cold, lack of hygiene and of adequate medical
care, corruption and violence among inmates, etc.) often worsen the consequences of
earlier acts of torture, with no opportunity of recovery or respite. Then, in detention, the
most vulnerable children fall prey to their inmates. Violence and sexual abuse take place
with the silent consent of the prison staff. These findings are alarming in that they reveal
the nearly universal use of torture against children within the Georgian judiciary system.
They prove that the vast majority of children who have been judged as juvenile offenders
have been tortured. This induces that some of them may have confessed offences that
they have not committed and have therefore been unjustly sentenced, in addition to having
been tortured. It also implies that many more

children who have come in contact with the police, but have not been judged or
convicted, may also have been tortured, but are simply not identified and therefore do not
receive any support for their recovery. Along with the comprehensive series of general
recommendations made by EMPATHY in its Monitoring and Prevention of Torture Project
Report’”, we strongly urge the government of Georgia:

- to urgently undertake an in-depth reform of its police system in order to fully train,
monitor and, if necessary, sanction its staff so that it will operate in full accordance with
international human rights treaties and, in particular, with the UN Convention Against
Torture and the CRC. For that purpose, specialised youth police units in all police stations,
as well as in municipal police departments, should be duly established to respond both to
child protection and juvenile delinquency cases with the purpose and duty of promoting the
rights of children;

- to change its legislation and practice in order to ensure that children held in police
stations have immediate access to an independent lawyer and a civilian doctor, freed from
any military subordination, and can communicate with their family;

- to ensure that police records include medical information and that, for that
purpose, medical institutions and staff of police departments are moved from the
supervision of the Ministry of Internal Affairs to that of the Ministry of Health, and that
medical examinations and interventions include appropriate psychological and age specific
diagnosis and support;

- to amend its legislation and reform its administration in order to fully prevent,
monitor, sanction and compensate for any act of torture or inhuman and degrading
treatment committed against a child.

i Monitoring and prevention of Torture in Georgia, ibid.
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7. Rehabilitation of child victims’®

7.1 Social reintegration of juvenile offenders

Only one initiative exists in Tbilisi where the Tbilisi Municipality Resolution # 1-2
(January 17 2001) was enacted to implement the UN Convention on the Rights of the
Child in Thilisi. The principal goal of the resolution is that corresponding institutions must
establish mechanisms for juvenile employment, allocate the regional funds for child and
juvenile social protection, and implement the activities in order to raise the responsibility of
the parents. The Georgian Education Ministry was ordered to establish open or semi-open
special institution in Thilisi for decriminalization and psycho-social rehabilitation of the
juvenile offenders. The Ministry must discuss the establishment of the above-mentioned
institutions together with the Tbilisi Authority. At the moment, the question has not been
resolved.

7.2 Recovery of child victims of family violence and trafficking

One of the objectives of the Law on the Elimination of Domestic Violence was the
development of the rehabilitation of victims of domestic violence through the establishment
of a temporary shelter for such victims. The same applies for child victims of trafficking
under the Law on Combating trafficking in Human Beings. Although the establishment of
shelters for child victims is a good measure, the system of child victims’ recovery remains
incomplete. There are still gaps in the psychological rehabilitation system.

8. Children in the justice system

Like most countries having undergone transition to the market economy and a rapid
change of

social values, Georgia has been hit by widespread poverty and delinquency in
entire portions

of its population. At the same time, the reduction of State budgets has led to the
decay of the

child protection and social welfare systems, leaving those most negatively affected
by socioeconomic hardship without adequate support. Only when children in need of
protection come in conflict with the law, either by committing offences or by simply
disturbing public order, do they fully attract public attention. OMCT would thus like to
remind Georgian authorities that the great majority of children in conflict with the law are
first and foremost in need of support, are often victims of violence themselves, and can
become key players in the

country’s socio-economic stability if adequately accompanied an supported.

8.1 Administration of juvenile justice

Age of criminal responsibility and jurisdiction

criminal liability starts at 14 in Georgia and adistinction is made between 14 and 16
years of age in relation with “grave crime”. According to governmental information, 14 year
old children are only held criminally liable for what is considered as “grave crime” and the
legislation provides that they can be sentenced to up to 10 years imprisonment. 16 year
old children are held criminally liable for any crime, must be sentenced to a minimum of 10
years and a maximum of 15 years for “grave crime” and can be awarded “jail terms” from
one to four months if they are males.

As noted in previous concluding observations of the Committee on the Rights of the
Child, Georgia has no specialised jurisdiction for children, which implies that magistrates
who deal with cases of minors receive no special child rights training or support and that
there are no juvenile courts.

Grounds of arrest and police custody

"8 Implementation of the Convention on the Rights of the Child, Third periodic report, Georgia, February
2007.
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Article 42 of the Georgian Constitution states that “Par.5. No individua | has to
answer for an

action if it was not considered a violation of law at the moment it was performed.”.
However, on grounds of prevention of delinquency, children are arrested and labelled as
juvenile delinquents for use of alcohol or drug, prostitutio n, begging and vagrancy. Even
though these arrests are considered as preventive, they focus on the potential criminality
of children rather than on their need for protection. They are performed in a repressive
manner (“raids”) and clearly target street children rather than identified offenders. It would
be advisable to evaluate to which extent the “State Programme for protection, professional
training and prevention of juvenile delinquency” developed further the presidential decree
#431 of July 1st 1996"° has either favoured or limited this negative trend. The Constitution
further states that “Par.7. Evidence obtained by breaking the law is inadmissible and has
no legal force. 8. No individual is obliged to give evidence against himself or his relative as
defined by law. 9. Any individual who suffers damage illegally caused by the state, self -
governing bodies or officers is guaranteed full compensation through the court from state
resources.”.

In terms of inquiry and interrogation, the Criminal Procedure Code requires® :

- the participation of a lawyer in the proceedings of a case from the first questioning
of a minor;

- a suspect or accused under arrest to be given 3 hours to chose and invite their
desired defence attorney;

- a teacher or a legal representative to participate in the interrogation of an accused
under the age of 16;

This means that during the first 3 hours of custody or before questioning has
officially started

and is formally recorded, an arrested child does not have access to a lawyer or any
other representative. In addition, the third provision appears to imply that a child of 16 or
above may not be guaranteed the presence of a representative during interrogation, which
goes against the 2 previous provisions as they refer to minors (i.e. under 18).

Hence there is a grey area during the first hours of custody during which most
children are tortured or ill-treated and there is a general lack of special protection of
children from 16 years of age. Finally, there exist no recorded cases of compensation
awarded to children for recognised acts of torture, despite documented facts.

8.2Children deprived of their liberty

| welcome the transfer of the penitentiary system from the jurisdiction of the Ministry
of Internal Affairs to that of the Ministry of Justice. It should be noted however that the fact
that the government highlighted that change as “a mark of progress from the standpoint of
upholding the rights and freedoms and ensuring the human treatment of persons in
custodial facilities, including minors.”®" is only an alarming confirmation of the absence of
such rights, freedoms, and human dignity in facilities and actions under the supervision of
the Ministry of Internal Affairs, the staff of which continue to be the first public agents to
come in contact with children alleged of being in conflict with the law.

Pre-trial detention

The Georgian Law on Arrest requires that convicted minors be placed separately
from minors awaiting trial®2. However, as noted before, Article 87 of the Criminal Code on

" Young people in transition in Georgia, country paper, Ministry of Economy, background paper prepared for
the Regional Monitoring report N°7 “Young people in changing societies” (2000), UNICEF Innocenti
Research
Center, Florence, p.21
8 According to the information provided in Compliance of Georgian Legislation with the UN CRC , IBA, ibid.,
.132-133.
B Second periodic report to the Committee on the CRC due in 2001, CRC/C/104/Add.1, p. 65
%2 |bid., p.136
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Jail Term appears to allow for male offenders from the age of 16 to be held with adults in
certain cases, notably before trial. According to the UN Committee Against Torture,
conditions in adult prisons are “unacceptable, which may violate the rights of persons
deprived of their liberty as contained in article 16" of the CAT. This is notably due to
overcrowding, violence among inmates, poor hygiene and high health risks.

Detention in juvenile penitentiary colony

The Zemo Avchala Juvenile Offender Reform Facility is the only juvenile
penitentiary colony in Georgia. It is located about 30 km outside of Tbilisi. An average of
25 children from 14 to 18 years serve sentences of up to 10 years there. They are
transferred to adults’ facilities when they turn 18 if they still have to serve their sentence.

The government of Georgia has put efforts into the restoration of this penitentiary
institution in May 2002. Material conditions are now more adequate than before. Staff and
daily activities are oriented towards education and psychosocial recovery. However, some
concerns have been raised about the long-term sustainability of the institution. “The facility
has had three directors in its short lifespan, and some observers suspect that some of the
facility’s funding is possibly being diverted into the pockets of politicians, businessmen and
organized crime”.

In addition, many issues typical of the post-Soviet penitentiary system remain of
concern. A sub-culture of violence and casts among detainees continue to exist, that
encourages discrimination of “chickens” (homosexuals or children having been raped) who
are actually the only ones to strictly follow the educational curricula offered in the facility.
Transfer of detainees who have turned 18 to adults’ facilities can be a trauma and destroy
all previous efforts made towards social rehabilitation. And reinsertion programmes are
themselves insufficient. While vocational training and preparation for release during
detention is a positive element in Avchala’s Centre, measures of semi-detention and
psychosocial support after release are inexistent, which may contribute to a high rate of
recidivism.

Deprivation of liberty in other settings

As part of the “State Programme for protection, professional training and prevention
o juvenile delinquency’® - and although they are not offenders - many children are
regularly arrested on the street and deprived of their liberty for so-called preventive
purposes. Children lifted from the street are taken by force to the Gladni Reception-
Distribution Centre of the Ministry of Internal Affairs. Various observers report
overcrowding and routine abuse by other children or guards in this facility, where they are
detained until they are dispatched to educational institutions such as Kacheti and
Samtredia special schools. As in other post Soviet countries , the special school system is
under the supervision of the Ministry of Education and is therefore not considered to be
part of the juvenile justice system. However, some special schools such as the one in
Samtredia are closed-type institutions, defined by the authorities and the community as
institutions for the re-education of young delinquents®. Children can also be placed in
such schools by their parents or by local commissions for juveniles affairs that can order
placements. We would like to specify to the Georgian government that deprivation of
liberty is neither a measure of prevention, nor a measure of protection. Rather, as
demonstrated above, deprivation of liberty leads directly to abuse and criminality, and
highly reduces chances of social adaptation and access to autonomy. All child protection
and educational facilities should be open and placements there should be made on the

8 CAT Georgia. 07/05/2001, ibid.
:‘; Smock John, Inside Georgia’s first juvenile ofender reform facility, Eurasianet, 7 February 2003

Ibid.
% See for instance, Viadimir Papava, Georgian Ministry of Economy and Trade, Trends in Poverty and
webbeing
in the 90s in Georgia, Country paper for the Regional Monitoring Report N°8: A Decade in Transition,
MONEE Reports, UNICEF Innocenti Research Centre, 2001, p.19
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basis of the child’s consent and with strict follow-up by adequate child protection services,
in conformity with the law and with the CRC.

8.3Diversion and alternatives to imprisonment

After arrest, children can be merely released by the police without any specific
follow -up and Article 40. of the Georgian Criminal Code provides for a series of different
types of punishment other than prison sentences, such as a fine, the deprivation of the
right to occupy a position or pursue a particular activity, socially useful labour, corrective
labour and restriction of freedom. However, these are neither alternatives to prosecutio n
nor alternatives to imprisonment. Release does not offer any support or follow -up to
prevent recidivism. And sentences other than deprivation of liberty are given in case of
minor offences, while deprivation of liberty is given in case of more serious offences. In
addition these sentences are given with a punitive rather than with a restorative aim.
Hence, Georgia does not provide for alternatives to prosecution and to imprisonment for
minors although this is strongly recommended by international standards and in particular
by the UN Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing
Rules).

8.4Contacts with parents in detention

As highlighted in the report of the Public Defender of Georgia’s®’, children are
prevented from or not supported to meet with their parents, and notably their mothers, who
are held in detention. These children, usually deprived of parental care, are themselves
living in State children’s homes. As the management of the penal institution for women #5
does not provide for meetings between mothers and children to take place, it is left to the
good will of the directors and staff of children’s homes to facilitate or not such meetings at
their own expenses. The lack of contacts between convicted parents and their children
may further hamper the psychosocial and emotional development of individuals who are
already in a difficult position. It may also lead to unlawful or inadequate situation. The
following example form the Public Defender’s report is a rather positive one, but raises
serious protection issues : “In one case, the 9 year old son of the convicted Adulaeva left
the Martkopi children’s home and arrived at the prison at 9.00 p.m. He was received there
and stayed in the prison premises during 5 days.5%¢”

2; Report of the Public Defen der of Georgia, Centre for Child Rights Section, 2002.
Ibid.
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8.5 Statistical data and comments on the situation of children in conflict with
the penal Law

8.5.1 Disaggregated data and comments on the number of juveniles accused
of or sentenced for having

committed a n offence

2000 2001 2002 2003 2004 2005 2006 (9
mths)
Total 388 525 497 459 598 475 633
number of
convicted
jJuveniles
Boys 386 520 486 450 588 469 621
(99.5%) | (99.0%) | (97.8%) | (98.0%) | (98.3%) |(98.7%) | (98.1%)
Girls 2 5 11 9 10 6 12
05%) |(1.0%) |@3%) |@0%) |Q7%) |(13%) |(1.9%)
Aged 14- | 65 99 102 122 170 127 199
15 (16.8%) | (18.86%) | (20.5%) | (26.6%) | (284%) |(26.7%) | (31.4%)
Aged 16- | 323 426 395 337 428 348 434
17 (83.2%) | (8L.14%) | (79.5%) | (73.4%) | (71.6%) | (73.3%) | (68.6%)

Boys make up the vast majority of those convicted, with only 12 girls in the first
ninth months

of 2006 (1.9%) convicted in the first 9 months of 2006.

The age of those convicted has changed over the last 6 years, with a steadily
increasing number of 14 and 15 year-old being convicted: from 16.8% of total juvenile
convictions in 2000 to 31.4% in the first nine months of 2006. A number of factors may be
responsible for this change, including the closure of the Special Vocational School, the fact
that the Commission of Minors no longer has jurisdiction over 14-16 year-old committing
minor offences, and the change in the Criminal Code which permits judges to impose a
term of imprisonment on 14-16 year-olds. The rise in the number of 14-15 year-old being
convicted raises serious concerns, particularly in the light of the proposed amendments to
the Criminal Code, which would reduce the age of criminal responsibility from 14 to 12
years of age.

Statistical data juveniles committing crimes (throughout Georgia)™

Years 2006 2007 (January to April)

Nb of juveniles accused of having | 888 340
committed a crime

Registered crimes committed by juveniles throughout Georgia and in Tbilisi according fo
criminal police data

Opened cases totally
3 months of 2006 | 3 months of 2007
Throughout Georgia
294 | 220
In Thilisi
67 | 70 89

8 Figures from the Ministry of Interior.
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8.5.2 Disaggregated data per types of crimes

Crimes of violence committed by juveniles
Registered crimes committed by juveniles throughout Georgia and in Tbhilisi according to
criminal police data

Opened cases totally
3 months of 2006 | 3 months of 2007
Throughout Georgia
294 | 220
In Thilisi
67 | 70

9.3.2 Disaggregated data per types of crimes

Crimes of violence commiited by juveniles

2000 | 2001 | 2002 | 2003 | 2004 | 2005 | 2006

(1st9
months)

Murder 5 5 14 12 5 5 18

Manslaughter 4 0 1 0 ? 0

Intentional 4 7 9 7 8 2 11

grave

damage to

health

Damage to 3 ? 1 1 1 3 0

health

Rape 3 ? 3 3 1 4

Total 19 21 27 24 14 10 33

Number (and percentage) of children | 11 11 19 15 13 8 28

impnisoned for any of the offences | (58%) | (52%) | (70%) | (63%) | (93%) | (80%) | (85%)

above mentioned

Property offences committed by juveniles

Type of 2000 | 2001 | 2002 |2003 |2004 |2005 |2006(1st
crime: nine
property months)
offences

Theft 276 384 330 235 286 299 367
Larceny 13 33 42 52 62 41 41
Robbery 11 14 16 10 23 23 67
Fraud 0 1 1 0 2 1 3

Total 300 432 389 297 373 364 478
Number (and percentage) of children | 39 47 74 79 93 73 179
imprisoned for any of the offences | (13%) | (11%) | (19%) | (27%) | (25%) | (20%) | (37%)

It would appear that the nature of the crimes committed by juveniles has not
changed significantly. The statistics for crimes against the person, as opposed to property
crimes, for the years 2000- 2006 show very small levels of juvenile offenders. What is
noticeable however, is the increase in the rate of imprisonment in general. As an example,
this has risen from 10.9% of convictions to detention for theft in 2000, to 27.2% in 2006.
While imprisonment for property offences has risen steadily over the recent years, there
has been a huge leap in the rate of imprisonment in 2006. This is undoubtedly partially due
to a zero tolerance approach adopted by the government, which has also resulted in a
greater use of imprisonment of juveniles. At the same time, it also reflects the lack of
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diversionary measures and alternative sentencing programmes available to address
juvenile offences. Not only has the rate of imprisonment of juveniles increased steadily, but
the length of the term of imprisonment has also shown some shift over the decade. The
number of children sentenced to 5-10 years and 10-15 years has increased. In 2000
20.7% of those convicted received sentences of between 5 and 15 years, 16.2% in 2001,
16.1% in 2002, 21.3% in 2003, 14.3% in 2004, 17.3% in 2005 but in 2006, 32.5% of
convicted juveniles received a sentence of between 5 and 15 years, mostly for committing
property offences.® In the first nine months of 2006, 37.4% of convicted juveniles were
given a custodial sentence.

[1 It is obvious that the juvenile justice system itself needs to be reviewed as a
whole. In this

regard, the development of diversion programmes and alternative educational
measures to detention are of key importance. Create mechanisms to avoid any child
rights’ violation and, particularly, any act of violence is essential. Moreover, the Georgian
government should also prevent juvenile delinquency by addressing the various causes
leading children to infringe the penal law and establishing policies and adequate
mechanisms. To be comprehensive, the system would have to address the effects of the
system on children and give priority to the social reintegration process.

[1 Since 2005, several interesting initiatives to reform the juvenile justice system
have been

set up. For instance, the common project UNICEF-HRIDC “Support of the Reform
of Administration of Juvenile Justice in Georgia” trained justice and law enforcement
officials on international standards of juvenile justice and worked towards rehabilitation of
juvenile offenders. Moreover, the Ministry of Justice built the capacity of the staff working
in the penitentiary and probation systems in social work. Finally, in July 2007 the project to
reform the juvenile justice system in the country started.’” Both governmental and non-
governmental entities were consulted. A Strategy and Action Plan on Juvenile Justice
should be prepared, leading to the adoption of legal amendments in full compliance with
international standards. In the framework of this reform, systematic training of juvenile
judges, diversion and alternative measures should also be established.

[1 The NGOs welcome these initiatives and hope the initiated reform will effectively
fully comply with the Convention on the Rights of the Child as well as other relevant
international standards (UN Rules for the Protection of Juveniles Deprived of their Liberty,
UN Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing
Rules), Guidelines for Action on Children in the Criminal Justice System, and the UN
Guidelines for the Prevention of Juvenile Delinquency (The Riyadh Guidelines)) both in the
legislation and in practice.

9. conclusion

| think that, Georgia must:

- reform the legal system protecting the rights of the child so that it become
comprehensive and in full compliance with the international standards;

- reform, create and develop child rights’ implementation mechanisms in order to
get a complete and effective protection of children;

- develop a system to prevent children from living or working in the street, to assist
and care of them once they are in the street, to help them to get off it and to procure them
social reinsertion;

P UNICEF Georgia — Analysis of the Juvenile justice system in Georgia
It is supported by the Embassy of the Kingdom of Netherlands and UNICEF. Source:
http://www.unicef.org/georgia/media_7019.html .
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- reform the existing legislation so that it fully protect child from violence, including
torture or other cruel, inhuman or degrading treatment) and create adequate assistance
mechanisms as well as systems to stop impunity of the perpetrators (either public or private);

- develop the child violence reporting process both by the victims, the representatives
and relevant professional as well as the system of complaint;

- develop the de-institutionalisation and alternative types of care of children in need of
care and protection;

- ensure that no child is kept in custody or detention with adults;

- develop procedures and mechanisms so that detention, including pre and pending
trial detention, is used as a measure of last resort and for the shortest period of time;

- develop and effectively apply alternative measures to detention as well as diversion
programmes;

- improve the conditions of detention and the life in detention of children both in prisons
or similar penal centres receiving children and residential care institutions (primary eliminate
overpopulation);

- develop the rehabilitation of child victims of violence as a priority;

- withdraw the recent amendments to the Criminal Code lowering the minimum age of
criminal responsibility to twelve for certain serious crimes;

- continue the reform of the juvenile justice system in compliance with the relevant
international standards.
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Overview on democracy

Ryszard Jakubowski

In this essay | will try to present general overview on democracy. As we know the
democracy is the system which we can meet in the majority of the countries worldwide. In
2007 kind of research were made according to results 112 out of 167 countries where
considered as a democratic countries. As we can see there is a big majority of the
countries which are running by democratic or semi-democratic values. In next parts | will
try to show the origins of the democratic system show its developments. In this work | will
just analyze some of interesting part of history of democracy because the field of studies in
related to this topic is too broad and too large to describe it all.

Name and origins

As we can read “The term comes from the Greek: dnuokparia — (démokratia) "rule
of the people", which was coined from & pog (démos) "people" and kpdrtog (Kratos)
"power", in the middle of the 5th-4th century BC to denote the political systems then
existing in some Greek city-states, notably Athens following a popular uprising in 508 BC.
So the democracy was concerned as the political system in which the people are in power.
However till now there is no constant or official definition of the democracy as we can read
“Even though there is no specific, universally accepted definition of democracy”. But
always when we hear the word democracy terms like equality and freedom of speech
comes in to mind. And these connotations are basically right other attributes which are
worth to add in these place is equality in using the law — every citizen have the same rights
and the same access to power.

So as was mentioned above democracy is the system where the power is in the
hand of all citizens. Thus “Democracy is a political form of government in which governing
power is derived from the people, by consensus (consensus democracy), by direct
referendum (direct democracy), or by means of elected representatives of the people
(representative _democracy). Now days more popular is the representative democracy
which is caused probable caused by the organization problems, it is quite hard to imagine
making a voting on all the matters of future country always where is such a need. However
let's go back to the origins of democracy.

As was mentioned the beginnings of the democracy was in ancient Greece. As we
can read “The word democracy, as well as the concept it represents, can be traced back to
the area surrounding the Mediterranean Sea. The beginnings of democracy can be
credited to the Greeks of the sixth century Before Christ. So everything started in Greece,
that rise a question how exactly look the Greek democracy and what are the differences
which the democracy that we know now.

Ancient Greece was divided for many city-states so called polis thus “their
civilization was broken down into small city-states (never more than 10,000 citizens). In
area of polis every citizen can aloud to present his opinion and has permission to create
the law by the voting in assembly so “all citizens were eligible to speak and vote in the
Assembly, which set the laws of the city-state”. However the definition of citizenship was
different in the ancient Greece. Not everybody has the public laws. This is one of the main
differences between the ancient Greek democracy and now day’s democracies. Who has
the status of citizen then? In the beginning its worth so mentioned that the woman’s don’t
have the status of citizens, similar situation was with the slaves and foreigners. So the
people who has rights to vote were “the Athenian citizenship was only for males born from
a father who was citizen and who had been doing their "military service" between 18 and
20 years old; this excluded women, slaves, foreigners (uétoikol / metoikoi) and males
under 20 years old. Of the 250,000 inhabitants only some 30,000 on average were
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citizens. Of those 30,000 perhaps 5,000 might regularly attend one or more meetings of
the popular Assembly. Most of the officers and magistrates of Athenian government were
allotted; only the generals (strategoi) and a few other officers were elected. The other
major difference between the democracy now days and the Greek democracy was its
form. As we know now the power now usually is made by the representative of the people
through the body which have special competences to create the law (representative
democracy). In the ancient Greece the form of ruling was rather in form of direct
referendum (direct democracy). The decisions were taken in the gatherings so called
assemblies. As we can read “The central events of the Athenian democracy were the
meetings of the assembly ( kkAnoia ekklesia). Unlike a parliament, the assembly's
members were not elected, but attended by right when they chose. Greek democracy
created at Athens was a direct, not a representative democracy: any adult male citizen of
age could take part, and it was a duty to do so”. In the assembly the citizens were
introducing their ideas usualy ideas for and against something. Thus “The standard format
was that of speakers making speeches for and against a position followed by a general
vote (usually by show of hands) of yes or no. Though there might be blocs of opinion,
sometimes enduring, on crucial issues, there were no political parties and likewise no
government or opposition.

The voting in the ancient Greece was by ordinary majority of votes. As usual in
ancient democracies, one had to physically attend a gathering in order to vote. Military
service or simple distance prevented the exercise of citizenship. “Voting was usually by
show of hands (cheirdtonia, "arm stretching") with officials judging the outcome by sight.
With thousands of people attending, counting was impossible. For a small category of
votes a quorum of 6000 was required, principally grants of citizenship, and here small
colored stones were used, white for yes and black for no. At the end of the session, each
voter tossed one of these into a large clay jar which was afterwards cracked open for the
counting of the ballots”.

There are a lot of other matters in regard to ancient democracy. The area is very
interesting and broad but for the need of this essay so general overview on it the part
which was mention seem to be enough. | hope | put some light in the matter related with
the beginnings of the democracy pin out the similarities and the differences between future
democratic systems and ancient Greek democracy. Let's look on the heritage of Greeks
and analyze the development of democracy which was introduced till now.

The Heritage

The nation which adopts some the Greek solutions was the Romans. They
introduce kind of the mixture of the democratic ruling with other systems. As we can read
“the Romans, successor to Greek ideas and institutions, at first seemed to embrace
Athenian democratic principles, the regime of the Romans was a mixture of kingship,
aristocracy and democracy. The Romans want to provide as much wellness for their
citizenship as the can. But the system didn’t work so well and then it collapse. Thus “but
the exigencies of governing an expanding empire led to the corruption of individual rights
by the power and expediency of monarchy and aristocracy. For a few hundred years, the
Empire ruled by well-disciplined Roman legions maintained conditions of relative peace
and security throughout much of Europe. With the decline of the Empire, Europe became
more vulnerable to an increasing frequency and intensity of barbarian attacks. Finally the
values of democracy were forgotten and the Europe was ruled by the monarchy and feudal
system.

Let’s look now how look the democracy thought came back in to power in example
of some countries.

-167 -



PYCEHCKW YHUBEPCUTET CTYOEHTCKA HAYYHA CECUA - CHC'11

The Middle Ages

As was mentioned above the Europe during the Middle Ages in general was ruled
by monarchies. Now let’s look how democracy came back and became one of the major
politic systems in the world.

England

The England was monarchy ruled by king which gathers in his power all kind of
power. King keeps the legislation- crating the laws. King also focusing the judicature- can
influence and change all of the judge sentences. Moreover king holds the executive.
According to this doctrine, the king was considered the representative of God on earth. In
the early Middle ages, kings were chosen or accepted by the great barons and
ecclesiastics. Their direct power was limited to their own feudal domain or manors. The
serf and the vassal swore loyalty to the lord who protected them, rarely to the king who’s
small and distant forces could not reach out to guard the remote areas of his realm. The
kings, lacking the machinery for imperial taxation, could not pay for standing armies, so
their dependence on the lords further strengthened feudalism. In an age of faith, kings
were also compelled to accept the suzerainty of the papacy. Moreover, the monarchs
needed the support of the church in their fight against feudal barons. These conditions
limited the power of the monarch.

The lack of powers from the side of king was the beginning of the English
parliament. As we can read “The Parliament of England had its roots in the restrictions on
the power of kings written into Magna Carta, explicitly protected certain rights of the King's
subjects, whether free or fettered — and implicitly supported what became English writ of
habeas corpus, safeguarding individual freedom against unlawful imprisonment with right
to appeal. The first elected parliament was De Montfort's Parliament in England in 1265.”

Similar situation was in other European countries, so in the beginning the king
poses the total absolute power and then he lose his privileges in favor for the reach land
owners.

The next country which | want to write about is The United States of America which
are considered as the county who has the first democratic constitution in the world. In the
next paragraph | will try to put some light on history of creation of this first democracy
constitution. Moreover we will have a look on the values which constitution must to fulfill to
be concerned as a democratic constitution.

The first democratic constitution

The Constitution of the United States of America, adopted in 1788, provides the

world's first formal blueprint for a modern democracy. In the first flush of the new nation's
enthusiasm, the compromises inherent in normal democracy are not required. George
Washington is elected unopposed as president in 1789, and again for a second term in
1792.
But by 1796 political parties are in the field. The result of that year's election is a Federalist
president (John Adams) and a Democratic-Republican vice-president (Thomas Jefferson).
In 1800 Jefferson and Federalist candidate Aaron Burr tie in the presidential election.
Congress declares Jefferson to be the winner, beginning a long spell of Democratic-
Republican rule.

The easy transfer of presidential power between the political parties on Jefferson's
election proves conclusively that the American republic has pioneered a successful
working democracy, very different from the violent upheavals of French politics or the
corruption of the unreformed British model. This democracy is still based on a restricted
franchise, and the leading politicians are all from a small leisured and landed class (the
most distinguished among them, Washington and Jefferson, being southern slave
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owners). But more than anywhere else in the world at this time, the new American system
points the way towards a fully democratic future.

The other and last issue which | want to mention in regard to the democracy is the
rights for the woman to vote. As was mentioned above the democracy is the ruling of
citizens by equal right to create a law. But for many years the women was not able to vote.
We can say that in fact not so many things change from the times of the ancient Greek
democracy.

The woman’s right to vote

Until the mid-19th-century the idea that women might vote in elections had
occurred to very few men and probably not many more women. But from that period the
campaign for female suffrage becomes an increasingly passionate one, particularly in the
United States and Britain. In the United States many women are actively involved in the
campaign to end slavery in America, and the notion of women's rights first creeps on to the
agenda in tandem with the rights of Negro slaves. The issue surfaces first in one of the
more unusual revolutionary gatherings of 1848, the great year of revolutions. In July 1848
two anti-slavery campaigners, Elizabeth Stanton and Lucretia Mott, invite colleagues to a
two-day convention on women's rights in Mrs Stanton's home in New York State (at
Seneca Falls). It is the first of many such gatherings which lead, in 1869; to the formation
of the National Woman Suffrage Association. This same year sees the movement's first
triumph. The newly established territory of Wyoming, in its first charter, gives women in
1869 the right to vote in all elections. But the good citizens of Wyoming are ahead of their
time. In the next year, 1870, normality is restored with a decisive thump. In the aftermath
of the Civil War and the emancipation of the southern slaves, the 16th amendment to the
Constitution glaringly omits any mention of women. It states that the right of citizens to
vote shall not be denied 'on account of race, colour or previous condition of servitude.
Over the following decade’s steady progress is made in persuading individual states to
give women equal franchise with men, but it is not until the levelling experience of World
War | that the aim is achieved at a federal level. The 19th amendment, in 1920, finally
states that the right to vote shall not be denied 'on account of sex'. The campaign in Britain
is slightly shorter and much more violent. The first women's suffrage committee is formed
in Manchester in 1865, soon to be followed by many others around the country.
Manchester is also the origin of a much more militant group founded by Emmeline
Pankhurst in 1903 as the Women's Social and Political Union. Under Mrs Pankhurst's
leadership the campaign escalates in its level of confrontation, particularly after her
daughter Christabel is violently ejected from a Liberal meeting in Manchester in 1905 for
asking a question about votes for women - after which she is arrested and imprisoned for
assaulting the police. After this event the tactics of the suffragettes become increasingly
provocative - chaining themselves to railings, smashing windows, and in the case of Emily
Davison even throwing herself in front of the horses in the 1913 Derby and losing her life.
The government's reaction is correspondingly repressive. When the suffragettes in prison
use the tactic of the hunger strike, the home secretary responds with the 1913 measure
known popularly as the Cat and Mouse Act - letting the women out of prison just long
enough for their health to recover, and then recalling them. As in the USA, it is World War |
which defuses the issue. Women, who have served at the front as nurses, or in factories
making munitions, can hardly be denied the vote. The Representation of the People Act
(passed nine months before the end of the war, in February 1918) gives the vote to
women over the age of thirty. An act of 1928 finally gives complete parity with men.

In this paper | was trying to describe some interesting parts of democracy. | hope |
succeed and the paper is interesting piece of work which describing different areas related
to the democracy and it history.
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International Protection of Human Rights

Saba Pipia
Erasmus Mundus Exchange Student from Tbilisi State University

1 Preview

Freedom of expression together with freedom of assembly and association is the
main basic of democratic society. It is impossible to release democracy without free
exchange of ideas and information, without protection of own opinions and rights by
people and for this purposes to formation of political parties or professional unions. This
right might be defined as a substantial test-right, which represents the quality of protection
of all other rights — guaranteed by the universal declaration of human rights.®? Every
regional or international supervisor organization emphasized the biggest importance of this
right for democracy.

Freedom of expression not contains just ones right to express their opinions, but
also the right to seek, receive and spread any kind of information, that's why it has
individual and social dimension as well. This is a right, which is granted to individuals and
contains the collective right to receive any kind of information and also to access the
opinions - expressed by others.

Freedom of expression is strengthened in almost every international legal acts, and
also in every state’s constitution and national legislation as well. According to the article
#19 of Universal Declaration of Human Rights: “Everyone has the right to freedom of
opinion and expression; this right includes freedom to hold opinions without interference
and to seek, receive and impart information and ideas through any media and regardless
of frontiers.” And according to the 2-nd section of the article #19 of International Covenant
of Civil and Political Rights — “this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print,
in the form of art, or through any other media of his choice.”

Freedom of expression is strengthened in the Constitution of Georgia as well.

2. Freedom of expression by the constitution of Georgia and it’s
interpretation

According to the article #24 of the Constitution of Georgia: (1) everyone has the
right to freely receive and impart information, to express and impart his/her opinion orally,
in writing or by in any other means. (2) Mass media shall be free. The censorship shall be
impermissible. (3) Neither the state nor particular individuals shall have right to monopolize
mass media or means of dissemination of information. (4) The exercise of the rights
enumerated in the first and second paragraphs of the present Article may be restricted by
law on such conditions which are necessary in the democratic society in the interests of
ensuring state security, territorial integrity or public safety, for preventing of crime, for the
protection of the rights and dignity of others, for prevention of the disclosure of information
acknowlgdged as confidential or for ensuring the independence and impartiality of
justice.”

92 UN Commission on Human Rights, report of special speaker regarding the issues of supporting freedom of
oapinion and expression. E/CN.4/2002/75, January 2002;
% The Constitution of Georgia, article #24;
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In the article #24 of the constitution is ensured freedom of information as well as
there is given the main concept of the freedom of opinion. Freedom of opinion and
expression are the main fundamental principles of the Rule of Law and they are granted
not only for citizens, but to every human being. Human’s self-development is unimaginable
and impossible without receiving and imparting information, expressing own opinions
freely via means of mass information. First of all even democracy gives to every citizen
guaranteed opportunity to receive and impart opinions freely and express own ideas
without interference. Freedom of expression ensures eternal struggle of opinions, the
possibility of intellectual confrontation, which are the vital elements of democracy.**

According to the constitution of Georgia, the main value, protected by the
fundamental right of freedom of expression represents not just expression, but expression
of opinion. There is no ranking between the means of expression (orally, in writing or in
any other means) they are ensured and guaranteed equally. “Any other means” include:
audiotapes, laser discs, recorders, express of opinion via images, symbols, motions,
wearing of posters, uniforms and etc. Expression for deaf-mute people is also guaranteed
via special lip-read language.

Article #24 ensures the negative freedom of opinion as well. This is a right not to
express opinions and not to impart them. Negative expression of opinion secures people
from violation that makes them express others’ opinions as their own ideas.*® The holder
and user of this right may be any individual as well as legal entity of private law, and what
about state agencies and legal entities of public law — they can’t use and base on the
freedom of opinion as a protector of their rights.

As for the constitutional-legal basis of the interference in this right: article #24 gives
these most important constitutional values, which are the first purposes of state action and
is necessary for function of free and democratic society. Here are these purposes —
ensuring state security, territorial integrity and public order, prevention of crime, protection
of others rights and dignity, prevention of the disclosure of information acknowledged as
confidential, independence and impartiality of justice. The restriction of freedom of
information and expression may be admitted only if it serves the protection of one or more
abovementioned purposes (not any other). Besides, restriction of freedom of expression
must content these following defined requirements: (1) restriction must be provided by the
law (adopted by parliament, or ruled by the courts), restriction must be defined clearly,
because law which is too dull, or gives a wide authority of use can’t protect individuals
against interference and isn’t proper protector mechanism against illegal act; (2) restriction
must be necessary for respect others rights and reputation.

3. Freedom of expression by international legal acts

3.1  The universal declaration of human rights and the covenant of civil and
political rights

Almost every international act regarding human rights, which is entered into force,
gets in touch of the freedom of expression. In this side, UN international documents aren’t
exceptions as well. The main legal act from them is 1948 year’s Universal Declaration of
Human Rights, which hasn’t obligatory power, but has got a very strong political influence
and imposes on states duty to perform it, like it shall be international customary law. Article
#19 of this declaration states that — “Everyone has the right to freedom of opinion and
expression; this right includes freedom to hold opinions without interference and to seek,

L. Izoria, K. Korkelia, K. Kublashvili, G. Khubua — “Commentaries of the Constitution of Georgia,
Fundamental human rights and freedoms” Thilisi 2005, p. 192-198;
% K. Kublashvili “Fundamental Rights”, Tbilisi 2003, p. 210-211;
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receive and impart information and ideas through any media and regardless of frontiers.”®

This norm has a declared character and just states the right and defines it's content, but
we have to consider 1966 year’'s Covenant on Civil and Political Rights together with the
Declaration, because this covenant, in contrast from the Universal Declaration, not only
defines the content of right, but also gives a legal basis for restriction of particular right.
Article #19 of this covenant states inter alia that — “Everyone shall have the right to hold
opinions without interference. Everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or through any
other media of his choice... It may therefore be subject to certain restrictions, but these
shall only be such as are provided by law and are necessary: (1) For respect of the rights
or reputations of others; 52) For the protection of national security or of public order, or of
public health or morals.”

Best definition of this right is given in the official covenant commentaries, developed
by UN itself. According to these commentaries — freedom of expression is categorized as a
“first generation” right it symbolizes kind of emancipation from very vassal time to fully
legalized person. From a liberal point — every individual is granted with freedom to form
own opinions without interference and protect them on “free market of ideas” without fear
for repression. This provision includes protection of freedom of expression not only in the
case of vertical relations, but also in terms of horizontal conditions as well. So international
covenant imposes on member states not just positive obligation — not to intervene and
restrict realization of freedom of expression by people, but they are responsible to protect
individuals, who exercise freedom of expression, from interference by third parties and
ensure proper use of own right by people (negative obligation).

According to this international act — circle of subjects, who exercise the right of
freedom of expression, is unlimited and it contains citizens of member states as well as
permanent residents on the territory of all member states and persons without holding any
citizenship, and as far as almost every country of the world is a member of UN, we can
infer that this above mentioned circle with a wide meaning includes whole world
population. According to the correspondent article of the Covenant — user of this right
selects him / herself the form of use of freedom and one isn’t restricted through this
direction. Despite granting such freedom, article predicts the probability of restriction this
right as well, which may be justified is such restriction is prescribed by the law (means any
municipal law act, which is characterized as normative) and serves to achieve any listed
purposes parallel with strict protection of moderation and proportion principles. Such
purposes might be deemed only these following: (1) protection of others rights and
reputation — others rights, which protection may justify the restriction of freedom of
expression includes: freedom of religion, prohibition of discrimination and protection of
minorities rights and etc. (2) State security — this part includes secret information regarding
state military, so imparting-receiving such information isn’t in consistence of freedom of
expression — read in the light of the article #19 of the Covenant. (3) Public order — which
contains public health and moral as well. Define the concept of moral is a very hard way,
because it forms in every particular social groups, so the right of such definition is granted
only to the justice organs. In any case, if it will be proved that realization of freedom of
expression may cause a danger for public order, health or plural moral, this freedom must

% Universal Declaration of Human Rights (Adopted by UN General Assembly through resolution of 217 A (1ll)
10-th of December, 1948; Article #19. “Collected Legal Acts in the Sphere of Human Rights” Part |, Library of
Public Defender of Georgia. Tbilisi 2008, p.12;
" International Covenant on Civil and Political Rights (Adopted by UN General Assembly through resolution
of 2020 A (XXI) 16-th of December, 1966; Article #19. “Collected Legal Acts in the Sphere of Human Rights”
Part I, Library of Public Defender of Georgia. Thilisi 2008, p.43;
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be restricted and such restriction will be justified and there won'’t be fixed breach of the
article #19 of the Covenant.%®

3.2 The European convention of protection of fundamental human rights
and freedoms and it’s interpretation

Neither European Convention for the Protection of Human Rights and Fundamental
Freedoms stays indifferent to the freedom of expression. Article #10 of this act regulates in
detail this issue: (1) Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This article shall not prevent
States from requiring the licensing of broadcasting, television or cinema enterprises. (2)
The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law
and are necessary in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining the authority and
impartiality of the judiciary.%®

As it seems formulation of the first paragraph has general, wide and comprehensive
character. It doesn’t predict any possibilities for restriction ideas or information, regarding
contents, forms or means of expression or any other marks. So, paragraph #1 protects
freedom of expression in it's whole contents and any exception must be justified by the
paragraph #2 of this article.'®

Freedom of expression consists of three following main elements: (a) freedom to
hold own opinion; (b) freedom to impart information; (g) freedom to receive information.'®’!
Protection of this freedom “regardless of frontiers” means that state have to let information
access from aboard inside country and from country in aboard as well. But it's clear that
state can't be responsible on restrictions fulfilled aboard.'®? This article basically prohibits
any state action which can be deemed as an invasion in sphere protected by freedom of
expression. Under the concept of “public authority” is meant not only governmental
entities, but any local and municipal administrative organs, which perform public legally
authorities throw legislative. So, we have to understand “state’s” concept widely and
include in it any kind of “authority”. Freedom of expression achieves it's very importance
during political expression — or expression ideas and information concerning political
issues. Thereby the meaning of “political” is very wide and it doesn’t contain just “high
politics”, but also expression of views and information concerning such issues, which are

% |nternational Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16)
pg 52.General Comment No. 10 (19), Adopted by the HRC at its 461st meeting (nineteenth session), 27 July
1983. See also: Manfred Nowak; U.N. Covenant on Civil and Political Rights, CCPR Commentary; (N.P.
Engel, Kehl); 1993; p. 335-358;
#*Convention for Protection of Human Rights and Fundamental Freedoms. (Roma 4 November, 1950) article
#10. “Collected Legal Acts in the Sphere of Human Rights” Part Il, Library of Public Defender of Georgia.
Thilisi 2008, p.13;
1% E Gotsiridze — “Freedom of Expression in Contexts of Fair Balance Between Conflict of Values” Tbilisi
2008, p. 125;
1°" The word “expression” demands to be clear and defined what “expression” is talking about. It would be
better to title all rights, mentioned in the article #10, “freedom of expression of opinion”. Exactly this term was
used in Georgian translation of European Convention on Human Rights, which was worked out by
cooperation of Georgian Supreme Court and European Court of Human Rights. See: European Convention
for the Protection of Human Rights and Fundamental Freedoms (with Lutsious Wildhubber preview) Tbilisi
2004, p.20;
102 Appl. 7597/76, Bertrand Russell Peace Fundation Ltd. v. United Kingdom, D & 14 (1979), p. 117 (124).
see also: Groppera radio AG v. Switzerland, Judgment of 28 March 1990, series A N137, X v. Sweden
3071/67; 26 CD71 (1968); Informationsverein Lentia and Others v. Austria, Judgment of 24 November 1993,
series A N276; Purcell and others v. Irland, DR 70. Decision of 16 april 1991;
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the subjects of public interest.'®® Evaluative discussions, which are in touch of political
events, avail with a special protection, because exactly such opinions become pre-
condition of pluralism in particular society.'®™ European court of Human rights clearly
supports the idea of government criticism. The court reveals much more tolerance in case
of political fights and public interest issues. In it's judgment on case Thorgeirsen v. Iceland
court stated that: “It's true that journalist’s publication included evaluations — expressed in
a very rude way, but the purpose was to call upon a effective reforms in police system,
that‘sm\évhy these assessments are flowing out from the right guaranteed by the article
#10.”

We have to consider in this context so-called “qualified privilege” (primary right of
protection) doctrine. The main idea of this doctrine is that press publication will be granted
with qualified privilege and probably will be protected if it concerns to public interest issue.
Public interest theme is the most important factor for decision in favour of freedom of press
during conflict of values. Obvious that “qualified privilege” may be overtaken if exist
corresponding basics. For example: the serious character of actual of potential harm,
ignoring “duties and responsibilities” by journalists and etc. As for “absolute privilege” —
European law of human rights doesn’t know such concept. There is no any circumstance,
in which case publication would gain unconditional protection. In consistence of the article
#10, only freedom of opinion (one’s right to hold own opinion) enjoys to be protected with
“absolute privilege”. Even restriction of statements from parliament’s tribune may be
justified, if they violate rudely others reputation or encourage violence or intolerance. (For
example see case: Keller v. Hungary (decision of 4-th of April 2006) which was concerning
the restriction of deputy speech during parliament session. European court found deputy’s
application “obviously groundless”.'%

Despite the great importance of freedom of expression, it still may be a subject of
limitation, which might be legally justified. At the same time public authority has only
opportunity not obligation to restrict freedom of expression in every particular case.
European convention foresees justification of restriction if there are three cumulative
conditions: (i) provided by the law; (ii) necessary in the democratic society; (iii) legal public
purpose.

The Court had worked out strict rules for interpretation of these abovementioned
restrictions.'”” In the case Sunday Times court ruled that: “strict interpretation means that,
neither criterion except provided in clause, can not be basis of any restriction. These
criterions must be understood so, that their formulation won'’t pass out from their ordinary
meaning. However the principle of strict interpretation often comes across many obstacles,
but it still establishes clearly defined obligations for public authority.”'%®

Flowing out from this, European court had explained all these criterions through it's
case law. While defining the concept of “law” — the Court supposed that “the law must be
accessible adequately. Any norm, which isn’'t formulated perfectly can’'t be deemed as
“law”. Citizen must foresee in advance his/her behavior and what results may cause
application of particular law.”'® Thus, to have the first element of justification, it is
necessary from the side of state to protect strictly the principles of certainty and concrete.
And what about the second element “necessary in the democratic society” — the Court

198 £ Gotsiridze, see above mentioned work. p.132. Regarding this see: Thorgeirsen v. Iceland, Judgment of
20 September, 1994. series A N295-A;
104 K. Korkelia, I. Kurdadze — “International Human Rights Law by European Convention on Human Rights”
Thilisi 2004, p.200-201;
"% Thorgeirsen v. Iceland, Judgement of 20 September, 1994. series A N295-A;
1% £ Gotsiridze, see above mentioned work. p. 259-260;
7 Monica McCovey — “Freedom of expression, guide to the implementation of the article #10 European
Convention of Human Rights” Translation and preview by B. Bokhashvili, L. Chlidze, T. Mamukelashvili.
Second Georgian edition. The council of Europe, Tbilisi 2008, p. 97;
%8 Sunday Times (1) v. United Kingdom, 1979;

supra, see also: Petra v. Romania, 1998;
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supposes that: “according to the case law, democratic society represents social group
which has two main characteristic marks: tolerance and wide point of view.”"'® And in the
case Olson v. Sweden the Court clarified that — “adjective “necessary” means that
interference into human’s freedom must correspond to the pressing social need and has to
be one and the only effective way to achieve legal aims.” Exactly definition of such aims is
very hard while justifying restriction. For defining the purposes such: public health, others
rights and etc. the Court manages with a general interpretations, when case touches
public moral, it's a clear normative category and is impossible to define in advance, so it
gives a wide possibility for interpretation to states and to Court as well. “State security”
includes protection of such information which might expose real or potential danger to
state sovereignty, but this probable danger must be proved and supported by proper
arguments from state’s side.""

4. The sphere of politics and the freedom of press

4.1 The sphere of politics

Freedom of expression, regarding the sphere of politics, enjoys primary protection
in Europe as well as in the U.S. and Canada. That means the recognition of a great
importance of public discussion concerning public interest issues, for progress and
function of free and democratic society. On the same conception is based the special
protection of freedom of press and deputy’s freedom of speech as well as the doctrine,
that establishes distinct treatment to defamatory speeches regarding who is a subject of
such defamation — the whole authority, particular politician or just an individual.

The judge of Canadian Supreme Court, MacLaksin had explained perfectly primary
protection of political self-expression and necessity of very high standards during it's
restriction. “Expressing the views freely and open, concerning social and political issues,
has a very fundamental importance for our democracy, it's impossible a sharp discussion
about politics with lack of it. Moreover without protection of freedom of free expression of
opinions, we can'’t protect other rights as well. In particular we can’t apply to the trial of
social opinion (public justice). At the same time any kind of restriction of freedom of
expression has to be essential, justified and wholly in accordance with principles of free
and democratic society.”!"?

Criticism of authority is based on acknowledged principle — that government’s sharp
criticism is allowed. Expressing political protest is considered exactly in this cut and is
deemed as “the mean for expressing disagreement, toward state’s administrative or other
kind of politics, by separate people.”

4.2 Defamation (slander with malice)

In the constitutional law of the U.S. as well as in European law of human rights
dominates the view that — limits of permissible critics regarding politicians are wider then
regarding individuals.

For every victim of defamation, first mean of protection is self-assistance, which
means using all existing opportunities to refuse the falsehood or to correct mistake in order
to avoid a harm of reputation. State officials and other public figures, in comparison with
individuals usually have more accessibility to impart information effectively and to resist
the violation of their reputation. Individuals are less protected, thus state has to have more
interest protect them. Mass media may base on the view that — state officials and public

"% Doudegon v. United Kingdom see also: Observer and Guardian v. United Kingdom 1995;
" "National Security and the European Convention on Human Rights" lain Carmeron, readctor Nils
Jareborg, Jurisdiska Fakulteten i Uppsala. Arsbok, Uppsala 2000, p.382;
112 Redish M. The value of the Free Speech 1982, p. 36;
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figures admitted with their own free will, that they might be damage from defamation,
because they undertook on themselves “influential role of state — ruling”, which lacks for
individuals, who never refused to protect own dignity. So, American constitutional doctrine
limits the probability to rule in favour of applicant, while the case is in touch with
defamation. For satisfaction of such claim, applicant should prove that defamatory
statement was made with “actual malice”. Flowing out from this, court has worked out
criteria for combination freedom of speech with the interest of protection of “kind” name.
There must not be any compensation for public critics, except the case if object of such
critics proves that defamatory statement, toward him/her, had “actual malice” content.
Concerning individuals, for satisfaction of their lodged claim, they just have to prove the
fact of fault, thus the respondent should have act at least with negligence.

To sum up, we can infer that, while oppose freedom of expression with one’s right
of reputation, preference usually is given to freedom of expression and the right of
reputation often sacrifices to this important basis of democracy.

4.3 Freedom of press
Flowing out from a very great importance of interest concerning debates on public

or political issues, press (so called “public watchdog”) is granted with a very special
system of protection and there are too high standards for intervene into press’s activity.
Moreover if the case gets in touch with critics of authority, actions of particular officials, or
other public interest issues.

But the fact is that freedom of press might be abused by one — willing a scandal,
however it doesn’t mean that this freedom must be restricted hurriedly if it concerns
incorrect actions of officials.

It's acknowledged that confidential information is a subject of protection, but as
soon as such information gets in the hands of press or other private organization, public
authority hasn’t power to hinder it's publication, despite the fact whether press had a
permission to publish this information or not. The only way for authority is to prove that
publication of such information will cause a serious damage, furthermore humiliation of
government and loss of trust in people’s eyes isn’'t considered as damage, that’s why from
the applicant side (authority) just proving that publication may cause such harm, isn’t
enough.

"3 Defining Defamation, principles on Freedom of Expression and Protection of Reputation, Article 19,
London, July 2000;
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5. Legal basis of restriction of the freedom of expression

According to above described discussions, we can form the legal basic of restriction
freedom of expression corresponding Georgian constitution and international legal acts as
well, in a table form.

The Constitution of Georgia
Article #24(1) Freely receive and impart information. Freely express and impart own
opinion
—

iy

Article #24(4) Justification of restriction is permissible only in cases which are provided by
the law and which are (a) necessary in a democratic society (b) to achieve legal public

Urpose.
L

International Covenant of Civil and Political Rights

Article #19(1-2) Express opinion without interference; seek, receive and impart information

regardless any frontiers.

Article #19(3) Restriction must be provided by law and necessary (1) for protection others’
rights and reputation; (2) for achieving any legal public purpose.

European Convention of Protection Fundamental Human rights and
Freedoms

Article #10(1) Freedom of expression [of opinion] — (1) freedom of holding an
opinion; (2) freedom of receiving information; (3) freedom of imparting information.

1L

Article #10(2) Restriction is permissible if it is (a) prescribed by law; (2) necessary in
the democratic society; (3) serves achieving legal aims.

6. Public_servant’s duty to tolerate, the limits of “permissible critics”
regarding state officials and politicians

Regarding politicians criticism, limits of “permissible critics” are too wide. Politicians’
criticism, usually concerns with expression regarding political or public interest issues, as a
rule, it is considered in the context of “government critics”. Such free discussions have a
vital importance for democracy. Also, must be mentioned that — politicians have become
themselves subject of a big interest from society, because their decision, to come on the
political field, was voluntary. Every their behavior, action, personal life is a subject of public
interest, that’s why it's considered that they have to show up more tolerance to their critics.

Freedom of expression almost acquires absolute character only “indecent criticism”
and politician’s serious and groundless accusation stay out from limits of protection. In
European law of human rights, formation of limits for “permissible critics” has a very strict
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character particularly these limits are wider regarding politicians then individuals. Politician
is obliged to tolerate special attention toward him/her, which comes from journalists and
society. However concerning state officials, limits for “permissible critics” are tighter then
politicians, but wider then individuals, so in this chain they get middle place. Such view is
based on the following opinion that- their activity isn’t rumored widely and known for
society. People must have their faith, that's why it's important to protect them from
insulting critics, especially while performing official duties. While defining limits of
“permissible critics” concerning state officials, one of the main impacting factors is so
called “request of temperance”, which means that officials are lack of means for answer,
they are obliged to care of prestige, impartiality and image of public agency.

State officials and public figures are forced to tolerate publication of opinions, facts,
evaluations, comments, photos, video records... by media concerning their activities and
official duties. However they aren’t obliged to tolerate impart of such photos or information,
which rudely violates their intimate life. Intimacy includes one’s sexual life and other
information, which is wholly protected from interference via special laws. Regarding
intimacy, one exception exists — so called “rejection cases”, if person imparts him/herself
notes about his/her own intimate life, then he/she has to tolerate that media might tell
these dates to society.

Freedom of expression is deputies’ main working instrument.""* Deputies of
parliament should manage to express their own views freely, because they represent the
rights of own electorate and whole population as well. In every democracy, action or
inaction of government is subject of detailed review not only by the legislative of justice
power, but by press and social points as well. Besides, government’s dominant position
imposes on it's members duty of tolerate and make them obliged not to sue for criminal
action, especially when there are many other means for avoiding unjustified hits and critics
by media.

7. Review of relevant case law

7.1. The practice of the Supreme Court of Georgia

The supreme court of Georgia (particularly civil, enterprise and bankruptcy
chamber) gives a very interesting clarification in it's judgment #3k/376-01 dated 18-th of
July 2001. lluminating public interest issues, “expressed critical evaluations between
political or public servants torawd each others, thus limit of “permissible ciritcs”, might be
wider then concerning individuals.” European Court of Human Rights on basis of the article
#10 of european convention on human rights had clarified in the case Castellas v. Spain
that — while evaluating insulting facts toward representators of public authority and privite
individuals, different standards must be used. Especially “limits of permissible critics are
wider then concerning individuals”. Flowing out from this, politicians and public servants
have to tolerate more then permissible critics, during press or media debates. In this case
interest of protection of eputation (dignity, honor) is balanced with social interest — sociaty
shall review and receive freely any neccesary information about country’s political,
economical or social issues.

In the same judgment the Court clarified that — the term “business reputation”
(provided by Georgian Civil Code, article #18(2)) includes, evaluation of one’s professional
and working skills, by society. That's why it's impossible to spread such meaning of
“business reputation” on state officials or public servants as well as on politicians.
Concerning these persons, may occur defamation but not violation of business reputation.”

Supreme Court mentions in it's judgment (of the same chamber #3k/390-02 dated
4-th of July 2002) that — “for politician it's unavoidable, and holding such post in itself

114 Nowak M. “Manual of Human Rights for Deputies of Parliament”, Thilisi, 2009, p. 152-153;
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means, that his/her every word and action will be the object of journalists’ eternal or
pressing analysis and critics. Thus politicians have to show up a high level of tolerance,
ecpecially when his/her actions may couse kickback. State servants must tolerete more
then permissible critics during press or TV debates... As big is responsibility of particular
politician in front of state and society, as wide is limits of permissible critics toward him/her.
Any substantial critics — expressed toward politician — has a big meaning from the point of
protection state, social and every citizens’ interests.”''®

7.2 The practice of the European Court of Human Rights

Strasburg Court had created kind of manual principles via it's precedents during a
long time practice. These principles are compulsory as case law. European Court had
ruled number of cases concerning freedom of expression in political or public sphere, but
only some of them are deemed to be the most important, so called “basic cases” which
impact on formation of homogenous case law. According to the Court’s view — when case
concerns with the critics of politicians and gets in touch with debates containing public
interest issues — freedom of expression is given a clear and obvious preference then the
right of protection of reputation and etc. Only “indecent criticism” and politician’s serious
and groundless accusation stay out from limits of protection. European Court of Human
Rights clarifies, that — “limits of permissible critics are wider regarding politicians then
individuals. Politician is obliged to tolerate special attention toward him/her, which comes
from journalists and society because of his/her every word or action. Doubtless, that article
#10(2) of the Convention protects every human'’s reputation and it imparts on politicians as
well, but in such time necessity of protection of reputation is rebalanced by the public
interest regarding political issue discussions.”®

From this side, very interesting facts appeared on Lingens case — in 1975, after
universal election of Austria, head of Jewish Archive Center Simon Vitsental had blamed
the head of Austrian Liberal Party that he served in an underground crew during the World
War Il. The chancellor, Bruno Kraisski, protected Peter during TV debates and accused
Vitsental in using “mafia methods”. After this, journalist Lingens published two articles,
titted “Peter Case” which concerned these events and underground crew, in which Peter
used to serve. From journalist's point — Peter's past made him unacceptable as a
politician. Article included Kraisski’s critics as well. His speech was evaluated as a “low
opportunism”, and his view as “immoral and dishonest”. On the basis of Kraisski’s claim,
Austrian courts found Lingens guilty for defamation and he was sentenced to penalty.

The Court based on the judgment of Handyside case, which included such
provision — “article #10 protects insulting, shocking and disturbing ideas and information as
well, because without such pluralism democratic society wouldn’t exist.” The Court
emphasized journalists right — to criticize politician leaders, who’s life and activity is a
subject of public interest, because receiving such information is necessary for society to
make a correct political choice. The Court indicated wider limits of permissible critics
regarding politicians and their obligation to tolerate even very strict critics. The Court gave
importa1r11§:e to the fact that journalist (Lingens) acted conscientiously and not with
malice.

5 Decisions of the Supreme Court of Georgia on civil, enterprise and bankruptcy cases, 2001 (10) p. 1172,
2002 (5) p. 794, 2002 (10) p. 1758, see also: Review of case law “freedom of expression”. D. Kereselidze,
journal “Review of Georgian Law” 5, #4, 2002, Tbilisi, p. 616-618;

118 | ingens v. Austria, Judgement of 8 july 1986, #92; Oberschlick v. Austria (N2) Judgment of 1 July 1997,
#59;

" supra, see also: E. Gotsiridze, above mentioned work, p. 289-290;
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Later, regarding relevant case, the Court still established violation of the article #10
— for prohibition of detailed publication non-legal memories, which proved illegal activities
of British security agencies. Prohibition included the details, which was flowing out from
the author of this article - former operator of security agency.'"®

Case Ukrainian Media Group v. Ukraine also concerns with the matters of political
critics. As for the facts — problem began with series of paper publications, which included
disclosure of Ukrainian president’s candidate (and future influential politician) and other
public servant in torts. The Court based on previous case law and stated that - press is
invoked to impart such ideas and information. Otherwise it wouldn’t be able to perform it's
main function named “public watchdog”. Limits of permissible critics regarding politicians
are wider then with individuals, because politician makes him/herself every word or action
subject of press’s and generally social critics and observation, that's why he/she is
required to have a high level of tolerance. The Court established violation of the article #10
and stated inter alia that “publication included politician’s strong, polemically and sarcastic
critics. Doubtless, applicants may feel insulted and even shocked. However, while
choosing this profession they made themselves the subject of eternal rude critics and
observations, politicians have to carry this “load” in a democratic society.”"'®

Case Cumpana and Mazédre v. Romania is considered to be very hard
characterized, because Strasburg Court's ordinary and grand chamber had ruled it
differently. As for the facts — two journalists, Cumpana and Mazare published an article, in
which they blamed the major of city lobbying his own business and via this way making a
serious loss to municipal budget. Journalists supposed that they would address public
attention to the illegality of major’s actions, which was expressed by signed contract
between city hall and private company. The major of the city of Constanta lodged a claim
for defamation and slender, all three circles of Romanian justice found journalists guilty
and they were awarded remedies for moral damages, also they were sentenced for
imprisonment for 7 months, were prohibited to exercise their civil rights and to work as
journalists for one year.

The ordinary chamber of the European Court oh Human Rights had ruled this case
and didn’t find the legal basis of breach of the article #10, then applicants demanded for
transmission of the case to the Grand Chamber according to the article #43 of the
Convention, court board satisfied this demand and gave case to the Grand Chamber for
new review. The court deemed doubtless that published information was the subject of
public interest as it got in touch with possible illegal actions of elective officials, so
applicants had right to address social attention on this issues via press. The Court also
admitted inter alia that used criminal sanctions and other accompanying prohibitions were
obviously strict and disproportionate in comparison of the legal public aim, which was
deemed to be achieved by sentencing applicants for slender and defamation. The Court
established violation of the article #10 by Romania.'®

"8 Sunday Times (No.2) v. United Kingdom: Judgment of 26 November, 1991. series A #217. See:
“Freedom of Expression over Europe” case law regarding article #10 of the European Convention on Human
Rights. Translators and editors L. Chelidze, B. Bokhashvili, T. Mamukelashvili. The Council of Europe, Thbilisi,
2003, p. 132;

"8 Ukrainian Media Group v. Ukraine Judgement 29 March, 2005, series #72713/01. See: “Collection of
Judgments of the European Court of Human Rights” Vol. IV, translators: L. Chelidze, B. Bokhashvili. The
Council of Europe, Tbilisi 2008, p. 159-166;

2 Cump#na and Mazire v. Romania, ECHR, 33348/96, 10 June 2003 and Cumpana and another v
Romania, ECHR, 33348/96, 17 December 2004. See: The Council of Europe, European Court of Human
Rights, Cumpana and Mazare v. Romania. Gradn Chamber. Judgment of 17-th December, 2004. Facts,
analysis and evaluation by E. Gotsiridze. The Supreme Court of Georgia, Tbilisi 2005, p. 8-18;
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7.3  The practice of the UN Commission of Human Rights

Case law of the UN Commission of Human Rights isn’t very rich regarding this
particular issue. It's true that Commission had established many times violation of the
article #19 of the Covenant, but as for the matter of political critics, commission has a
special view. Concerning this issue there is very important case Auli Kivenmaa v. Finland
— while official meeting between Finland’s president with president of other country,
claimant and about 25 members of her organization together with other people gathered in
front of president’s palace, where this meeting took place. They were spreading leaflets
and holding posters expressing the critics of human rights violation by the guest president.
Police immediately seizure this poster and asked who was responsible?! Author named
herself and then she was accused for arranging “social meetings” without prior permission.
The applicant supposed that her sentence was breach of the article #19 of the Covenant.
From her point of view, the incident was just exercising the right of freedom of expression
by her and Finnish legislation doesn’t regards prior message for this. She thought that
police had violated the most effective mean of expression while seizure the poster.

The Commission ruled this case and decided that violation of the article #19
actually happened by Finland, Commission clarified inter alia that — “expressing political
views by particular humans and especially the views regarding human rights, represents
the part of freedom of expression — guaranteed by the article #19 of the Covenant. In this
particular case, applicant used this right via arise of the poster. Besides, respondent state
couldn’t prove how it would protect any of legal public aims listed in the paragraphs #2 (a,
b) of the article #19 with establishing a restriction for Ms. Kivenmaa. The Commission
added, that despite the fact there is no any legal public aim, social interest still balances it,
because the case concerns critics expressed toward politician which enjoys a higher level
of protection, however the object of critics is a president. A great social interest is directed
to him and society has absolute right to know everything about him.”'?!

8. Summary

To sum up, it may be said that freedom of expression is a basic, on which reclines
the existence of democratic society. It is necessary for formation of public opinion. It
represents pressing term for development of trade-unions, political parties, scientific and
cultural community. Society, which isn’t well-informed, can’'t be free. Freedom of
expression is a condition for progress of society and personal development of every
particular human being. This is demand of society, which shares the principles of pluralism
and tolerance. Existence of democratic, free, open and civil society is impossible without
freedom of expression.
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Separation of State and Religion and Its Compatibility to Liberalism

Saba Pipia
Erasmus Mundus Exchange Student from Tbilisi State University

1. Preview

The concept of separation of church and state refers to the distance in the
relationship between organized religion and the nation state. The term is an offshoot of the
phrase, "wall of separation between church and state," as written in Thomas Jefferson's
letter to the Danbury Baptists Association in 1802. The original text reads: "...| contemplate
with sovereign reverence that act of the whole American people which declared that their
legislature should 'make no law respecting an establishment of religion, or prohibiting the
free exercise thereof,' thus building a wall of separation between Church & State." The
phrase was quoted by the United States Supreme Court first in 1878, and then in a series
of cases starting in 1947. The phrase itself does not appear in the U.S. Constitution. The
First Amendment to the Constitution states that "Congress shall make no law respecting
an establishment of religion, or prohibiting the free exercise thereof."

The concept of separation has since been adopted in a number of countries, to
varying degrees depending on the applicable legal structures and prevalent views toward
the proper role of religion in society. A similar principle of laicité has been applied in
France and Turkey, while some socially secularized countries such as Norway have
maintained constitutional recognition of an official state religion. The concept parallels
various other international social and political ideas, including secularism,
disestablishment, religious liberty, and religious pluralism. Whitman (2009) observes that
in many European countries, the state has, over the centuries, taken over the social roles
of the church, leading to a generally secularized public sphere. There is no legal
(technical) evidence in the Constitution of the United States that separation of church and
state was intended.

2. Religion and Politics

In modern countries religion and politics (church and state) are separated and
indifferent from each other, however this is lay down only in laws and has formal effect.
But actually, the situation is quiet different... Often, state authority rudely fulfills invasion in
internal affairs of some religious minorities and restricts the freedom of religion — that is
recognized by legal acts on domestic and international level as well, but there are cases,
when situation is vice-versa and state authority becomes a mean for achieving objections
of particular religious organizations. This can be explained on the light the fact that in
nowadays democratic countries governor isn’t considered as an “enthroned by God” and
“faultless” person and that’'s why local religious organizations deems itself responsible and
entitle to give right directions to governor. This always causes hard discussion and
debates among people. The issue is quiet difficult and deep, question is problematic but
answerless — where crosses the line between politics and the interest of dominant
religion?! One thing is pretty clear — people will never separate these two abstract notions
and always give preference to one of them and in this case for society it is unacceptable
“humanistic” and “liberal” legislation, that prohibits for church to rule politics, and in the
same manner calls upon for states to refrain from humiliation of independence of religious
organizations. Such laws are written only on papers, but their actual realization is
connected to big problems. For number of countries, such liberal legislation is necessary
for world-wide image and for shield of democracy, but actually the situation is quiet
concerning.
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3. Georgian Experience

It's worth to make a wide view concerning relationships between church and state,
religion and politics in Georgia. First of all, it has to be mentioned, that absolute majority of
Georgian population practice Eastern Orthodox Christianity (about 85%) and that's why
Georgian Apostolic Orthodox Church is granted with special legal status on the basis of
constitutional agreement, which was entered into force recently. According to this
document — Georgian state recognizes the very important role of Orthodox church in
Georgian history and its independence from state. (Constitution of Georgia, Art. 9, para.1)
This legal act gives particular advantages for spiritual persons and church property. This
fact makes dissatisfaction among other religious minorities in Georgia.

Question has become a subject of hard discussions, issue was the following — if
state gives preference to one religion, does it mean that state recognizes it as one of the
main actor in Georgian politics?! If it isn’t so and church is wholly separated from state,
then why it is neccesary to define its status on the level of constitution?! As it was clarified,
Orthodox church was quiet independent from state and it was granted special status only
because of historycal view. But actually the situation is different. According to recent
survey Orthodox Church enjoies the highest level of trust among the population of country.
About whole population consideres themselves as a church parish and wholly supports
and trusts to church, so it isn’t unusual if Orthodox church gets will to intervene in the
political procedures, which are in the straight tigh connetcion to societys future destiny. To
sum up, Orthodox church makes significant influance on Georgian politics, but only when it
is politicians “good office”.

Despite the fact that, absolute majority of Georgians practice Orthodoxy, religion
still isn’t recognized as an official religion. Even EU supports the doctrine of “Dominant
Religion” (which means that one religion, which is more significant from its importance in
particular state, is given special official status) and calls upon to member states to
establish legal status for religion. Then flows out a question — why it's considenred in
Georgian politics, that giving Orthodox Church “official” title, makes it became independent
third-party actor of country’s politics. Here must be mentioned that people announce the
biggest support exactly to the Orthodox church and therefore granting Orthodoxy “official”
legal status would become protection of people’s interests.

4. Greek Experience
Relationship between state and church in Greece is a good example how can

interact Orthodoxy and democracy. State struggles to support national identity model and
in the same time avoid counter of historical religion of majority and guarantee of every
citizens’ fundamental democratic rights. According to the EU provided “dominant religion”
formula — Orthodox Christianity still remains as an official religion of Greece by
constitution, but in recent decade church-state relationships in regard of politics was a
quiet problematic. For example, in 1980-th consolidation of democracy shared the
proposal of PASOC (Greek Social Party) to exclude church from state authority.
Supporters of this idea explained that recognizing whole freedom of religion means to
reject so called “dominant religion” formula, despite the fact that this formula exist in many
member states of the EU. Additionally, in 2001 PASOC government stated that, deleting of
person’s religion from ID cards represented the approximation to the EU standards and
ensuring total political and civil equality for all citizens. Second parties of the dispute were
church servants, who supported their position based on argument that Greek nation is
connected with Orthodoxy by everlasting link. (98% of Greek population practice
Orthodoxy) These spiritual persons emphasized the significant role and importance of
Orthodox religion in formation of Greek national self-consciousness. Greek Orthodox
Church started media propaganda, which included gathering of petition, when more then 3
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million signatures were gathered (the whole population of Greece is about 10 million)
requesting referenda concerning ID card issue.

5. Bulgarian Experience

The Constitution provides for freedom of religion; however, the law prohibits the
public practice of religion by unregistered groups. The Constitution designates Eastern
Orthodox Christianity, represented by the BOC, as the "traditional" religion, and the
Government provided preferential financial support to it, as well as to several other
religious communities perceived as holding historic places in society, such as the Muslim,
Roman Catholic, and Jewish faiths.

The 2002 Denominations Act requires all religious groups other than the Orthodox
Church to register in the Sofia City Court, which is also responsible for maintaining the
national register of such groups. The act allows only legally registered groups to perform
public activities outside their places of worship. Article 36 of the act punishes "any person
carrying out religious activity in the name of a religion without representational authority."

The Council of Ministers' Religious Confessions Directorate, formerly responsible
for registration of religious groups, provides "expert opinions" on registration matters upon
request of the Court. The Directorate also ensures that national and local authorities
comply with national religious freedom legislation. In contrast with previous periods, the
Directorate became more transparent and more responsive to denominations' concerns
during the period covered by this report. All applicants have the right to appeal negative
registration decisions to the Court of Appeals. Denominations reported a general
improvement in the registration process since the court took over this responsibility in
2003. Some local branches of nationally registered denominations continued to experience
problems with local authorities who insisted that the branches be registered locally, despite
the fact that the 2002 Denominations Act does not require local formal registration of
denominations. Jehovah's Witnesses reported that their branches had to wait up to 2 years
before they could successfully register locally in Dimitrovgrad, Veliko Tarnovo, and
Smolyan. These complaints were less frequent than in previous periods.

Article 8 of the act allows the courts to punish religious organizations for a variety of
offenses by banning their activities for up to 6 months, banning the publication or
distribution of publications, or canceling an organization's registration.

Concerns that the 2002 Denominations Act would make it hard for small religious
denominations to register and function did not fully materialize. While the Council of
Europe's 2003 review of the Act highlighted that the provisions for registration remained
ambiguous, most religious groups reported that they successfully registered. However,
some remained concerned that the act does not specify the consequences of failure to
register or outline any recourse if a competent court refuses to grant registration.

Representatives of some evangelical Protestant churches reported problems in
holding public meetings, particularly in the Dobrich and Varna municipalities.

The 4-year legal dispute surrounding leadership of the Muslim community remained
unsettled, in part due to conflicting court decisions. In January 2006 the City Court issued
official certificates of registration to rival Islamic parties in the dispute--to Nedim Gendzhev
on January 25 and to Mustafa Alish Hadji on January 26. This allowed both sides to claim
legal recognition and control of community funds. Previously, the Sofia City Court
attempted to resolve the issue in May 2005 by formally registering Mustafa Alish Hadji as
Chief Mufti. Rival Muslim leader Nedim Gendzhev then filed an appeal, and in December
2005, the Sofia Appellate Court ordered Gendzhev's registration as leader.

The 2002 Denominations Act designates the Metropolitan of Sofia as the patriarch
of the BOC. The law prohibits any group or person who has broken off from a registered
religious group from using the same name or claiming any properties belonging to that
group. The Jubilee Campaign Report maintains that the law effectively outlaws the
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Bulgarian Orthodox "Alternative Synod" and makes it unlikely that the Alternative Synod
would be recognized as a separate religious organization from the BOC.

The case of the Bulgarian Orthodox "Alternative Synod" filed after the 2004 forceful
eviction of the movement's priests from churches, was pending before the European Court
of Human Rights (ECHR) at the end of the reporting period. There were no developments
in several smaller cases involving property disputes between the Orthodox Church and the
Alternative Synod.

For most registered religious groups, there were no restrictions on attendance at
religious services or on private religious instruction. Two BOC seminaries, a Jewish
school, three Islamic schools, the university-level Islamic Higher Institute, a Muslim cultural
center, a multidenominational Protestant seminary, and university theological faculties
operated freely. Bibles, Qur'ans, and other religious materials in the Bulgarian language
were imported or printed freely, and religious publications were produced regularly.

Schools offer an optional religious education course that covers Christianity and
Islam. The course examines the historical, philosophical, and cultural aspects of religion
and introduces students to the moral values of different confessions. All officially registered
religious confessions can request that their religious beliefs be included in the course's
curriculum. While the Ministry provides the course material for free to students, religious
education teachers participating in the program are funded directly from municipal
budgets.

While the state of religious freedom improved for some "nontraditional" groups,
other groups continued to face limited discrimination and antipathy from local authorities,
despite successfully registering through the Sofia City Court. Article 19 of the 2002
Denominations Act states that nationally registered religious groups may have local
branches. The law does not require formal local registration of denominations, although
some municipalities claimed that it does.

Some municipalities, such as Rousse, Shumen, Pleven, Stara Zagora, Plovdiv,
Blagoevgrad, and Kurdzhali, had local ordinances curtailing religious practices that have
not been changed to conform to the 2002 Denominations Act. In most cases, these
ordinances were not strictly enforced, although Mormon missionaries were prevented from
distributing religious pamphlets in Plovdiv and Pleven.

The Ahmadi Muslim Organization reported that Blagoevgrad authorities obstructed
its members' right to practice. On December 8, 2006, the local public prosecutor brought a
case against the Ahmadi community for carrying out religious activities without proper
national registration. The group resorted to registering as a nongovernmental organization
(NGO) after its attempt to register as a religious group nationally was denied in 2005. The
prosecution challenged the group's NGO status, claiming that the Ahmadis went beyond
NGO boundaries by proselytizing and holding religious meetings. The case was pending at
the end of the reporting period. Public Prosecutor Maria Zoteva of Blagoevgrad reportedly
opposed the community, noting that it had already been denied registration and implying
that the community was not an acceptable religion.

The Ahmadi community reapplied for national registration with the Sofia City Court,
attempting to register as the Ahmadiyya Muslim Community. By law the Sofia City Court
may request the opinion of the Religious Confessions Directorate (under the Council of
Ministers), which may ask for the Chief Mufti's input. The Muftiship seemingly would not
consent to any outside group registering as Muslims. The court case was pending at the
end of the period covered by this report. The expert statement of the Religious Directorate,
released May 8, 2007, stated that the name Ahmadiyya Muslim Community was
problematic because the court should not be involved in a theological dispute as to
whether Ahmadis are Muslims. Additionally, the Directorate stated that registration of the
Ahmadis would "lead to the rise and institutionalization of a very serious dissent in the
Muslim community," and to the spread of an interpretation of Islam that is not traditional in
the country.
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Some local governments restricted certain forms of proselytizing. In Plovdiv local
officials restricted Jehovah Witnesses from much of their proselytizing activity. Special
regulations forbid public preaching; a church has the right to preach only in its own place
of worship, otherwise individuals risk sanctions. Jehovah's Witnesses reported that police
in Veliko Tarnovo required missionaries to present proof of registration before they could
preach publicly. One member said that municipal police often stopped Jehovah's
Witnesses who were conducting missionary activity, asked them to show their identity
papers, and warned them to stop their activity. Unlike in previous periods, no missionaries
reported being arrested or fined for proselytizing.

While municipalities such as Burgas, Plovdiv, Pleven, Pernik, Stamboliyski,
Haskovo, and Targovishte had decrees prohibiting the offering of religious literature "on
the streets and at the houses of citizens" or allowing religious literature only from the
religious group registered by the municipality, during the reporting period some of these
decrees were changed or softened.

Jehovah's Witnesses were rarely stopped while engaging in preaching activity;
however, on May 24, 2007, police stopped and questioned a 14-year-old Jehovah's
Witness preaching with an adult companion in Gorna Oryahovitsa. A local newspaper
published an article accusing the group of breaking the law by using underage children to
distribute "religious propaganda.”

On April 25, 2007, police stopped two Jehovah's Witnesses preaching in Veliko
Tarnovo and asked them to produce proof that they had the right to preach publicly. The
police officers wrote a protocol and warned the two to discontinue their public preaching or
there would be serious consequences.

Jehovah's Witnesses also reported that local authorities obstructed the construction
of a meeting house in Varna; after a long battle, they gained permission to begin
construction on May 7, 2007. After the municipality blocked the construction, the group
took the case to court and won the lower court decision and the appeal. They reapplied to
have the permit verified in March 2007, and after new complaints and a new refusal to
grant permission to begin construction, the survey was finally verified on May 7, 2007.

The country's entry into the European Union on January 1, 2007, lifted visa
restrictions for EU citizens, making it significantly easier for EU-member missionaries to
work in the country. In contrast with previous years, there were no reports of foreign
missionaries being denied visas.

Local political and religious leaders in the Smolyan area alleged that local education
authorities discouraged female students from wearing headscarves in public schools. An
NGO filed a complaint with the Commission Against Discrimination (CPD) stating that the
local policy effectively banned headscarves. While there is no formal national policy on
religious symbols in schools, the Commission decided in August 2006 that school uniform
requirements did not discriminate against female Muslim students.

There were no indications that the Government discriminated against members of
any religious group in restitution of properties that were nationalized during the communist
period. However, the BOC, Catholic Church, Muslim community, Jewish community, and
several Protestant denominations complained that a number of their confiscated properties
had not been returned. For example, the Catholic Church reported that the Government
was less responsive than in previous periods, with the courts refusing to restitute a few
properties.

The Jewish community reported difficulties in recovering some restituted buildings,
including a hospital in central Sofia and a former rabbi's house in Varna. After the
Government formed a special commission in 2006 to review seven outstanding claims of
the Jewish community, the commission's report, presented to the Prime Minister in
October 2006, found that the community had valid claims and recommended that the
Government either return the properties to the community or find comparable properties as
compensation. The commission chose not to review the controversial 2005 court decision
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on the Rila Hotel, which held that the expropriation procedure was properly executed by
the communist government and that the community was not legally entitled to any further
compensation. The Government and Shalom were working on resolving all outstanding
restitution cases at the end of the period covered by this report.

The Constitution prohibits the formation of political parties along religious lines.

Military law does not allow religious groups to conduct any activity on military
premises and prohibits ministering at any level within the armed forces. However, military
personnel can attend religious events outside the barracks.

Minority religious groups complained they had no access to television to broadcast
religious services or programs. One Protestant radio group was given a broadcast in 2002,
but as of 2006 it had not been allocated a frequency. The case was taken to the Supreme
Court.

The Alternative Orthodox Synod continued to await a decision from the European
Court of Human Rights on the case related to the 2004 forceful expulsion of its members
from their parishes.

Protestants said that heavily Muslim areas with a majority ethnic Turkish population
sometimes place restrictions on their worship. Protestant pastor Pavel Hristov, head of the
Bulgarian Missionary Network, reported that in the town of Djebel, a church which failed to
apply for a tax declaration in time was closed by the local court. The pastor claimed that
the ethnic Turkish authorities were searching for an excuse to move against the church.

In July 2005 a Jehovah's Witness was fined by Plovdiv authorities for "distributing
brochures with religious content,” but on July 17, 2006, the Plovdiv District Court
dismissed the penalty upon appeal. Jehovah's Witnesses reported that no members were
fined for distributing religious literature during the period covered by this report.

6. Summary
To sum up, we can conclude that religion and state are two different concepts and

in each particular subculture nature they are separated from each other or vice-versa
chained strictly. Liberalism is quiet different thing — it is an order of public administration,
which consist two main directions (i) respect of fundamental human rights and freedoms
and (ii) the rule of law. So, flowing out from this approaches, liberalism may exist even in
case, when religion is granted with special legal status, because this “official status” itself
doesn’t bother the formation of free, civil, open and democratic society, in which human
rights are dully acknowledged, guaranteed and protected.
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